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Ar common law, it was found ‘ essential to the pure administra- 
tion of justice,’ that the testimony of the party, whether favorable 
or adverse, should, with certain exceptions, be excluded. 

Let us now pass to Chancery, and examine the rules which 
a new set of masters have given us. The jurisdiction of courts 
of law and equity, and the extent of their respective powers, 
are so involved in doubt and uncertainty, that neither judges nor 
chancellors can agree, and whether each or either will afford 
redress can only be known with certainty after trying the ex- 
periment. The vague and shadowy distinctions, which mark 
the imaginary boundaries of their respective powers, have never 
yet been clearly settled. Such, meanwhile is common law ; so 
defective its organization ; so deplorably are the ends of justice 
perverted by exclusion of testimony ; and so apparent was this, 
that a remedy of some sort was necessary to the well being of 
society.' ‘That remedy the courts of law neglected or refused 
to provide: to hear all the evidence in a case, to ascertain all 
that might be necessary to a correct decision, was so utterly ab- 


1 See 2 American Jurist, 314, for a very able and interesting paper on 
Chancery Jurisdiction. 
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horrent to their views of right, that in no way could they be 
induced to accede to such a proposition. 

Accordingly a new system of procedure, and new rules of 
evidence based on the acknowledged imbecility, or incompe- 
tency of common law, were introduced. At common law all 
papers in the possession, all facts in the knowledge of the par- 
ties, were withheld. Content with a portion only of the facts, 
the courts decided as correctly as could be done in partial ig- 
norance of the subject matter of their decision. In equity, by 
means of compulsory discovery on oath, and thus purging the 
conscience, they obtain a more full, complete and accurate 
knowledge of the facts before decision ; which being obtained, 
‘the judgment is the same in equity as it would have been at 
law.’ From hence we learn, that at common law, they do 
not discover the truth, that they decide without such discovery, 
or without even attempting to make such discovery, and that 
equity discovering the truth, gives judgment. A greater con- 
demnation of common law cannot be conceived. ‘The same 
facts existing, yet from deficiency of proof different judgments 
are given, and this is admitted by all; yet common law doing 
injustice or permitting it to be done, neither wishes for nor at- 
tempts a remedy. ‘The unlearned might naturally inquire why 
it is not as important that the facts should be known in one 
court as another? Why justice, and truth as a mean of obtain- 
ing justice, are not as important at common law as in equity ? 
Why the facts in each case being the same, any portion of them 
necessary or desirable to correct decision, should be withheld ? 
How, if one course be right, its opposite can be other than 
wrong? and if wrong, why the defect has been suffered to 
remain? Similar to these would be the inquiries of the mere 
layman, on first learning that the two great courts of the country 
administered justice on diverse principles, and with different 
results; that they were perpetually at cross purposes, the one 
busily engaged in undoing what the other had done: each, 
however, in its respective sphere, being the perfection of 
human reason. 

The rules of common law are the result of the most enlight- 
ened intelligence, and yet so bad, that society can hardly exist 


1 3 Bl. Com. 437. 
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under their influence ; its procedure is correct, yet so perver- 
sive of the ends of justice, that a new jurisdiction must be spe- 
cially created to palliate or remedy its defective operation. The 
remedy comes not in the shape of repeal, but of exceptions, 
thus apparently sanctioning the general rule, whose incurable 
evils it was established to prevent. To retrace their steps, 
when wrong, might seem a partial waiver of their high claims 
to infallibility ; to create exceptions would only place the pro- 
priety of the rule on a more firm and stable foundation.’ Such 
would seem to be the reasoning by which rules utterly at vari- 
ance with each other, are permitted to exist — rules reconcile- 
able on no conciliatory hypothesis, mutually condemnatory of 
each other, and yet mutually lauded, as the case may be, by 
judge or chancellor. 

It remains, then, to examine the rules of evidence in equity, 
for the purpose of ascertaining the consistency of these rules as 
between court and court, and even in the same court ; and their 
adaptation to the ends of justice. 

At common law all facts within the knowledge of a party, if 
adverse to his interests, might remain there in perpetuum: as 
for eliciting such facts, the courts have no mode, no process ; 
and had they ever so many, the hardship of disclosing such 
facts, is a reason amply sufficient to exonerate the party from 
declaring them. ll testimony favorable to the party, however 
necessary or important such testimony may be, they refuse to 
receive, and this as a measure of spiritual precaution, lest, by 
chance, he should commit perjury. By the short and easy 
assumption, that all parties are liars, the judge is at once saved 
the trouble of hearing and judging. 

At common law the evil to be remedied was the exclusion of 
the testimony of the party, whether at his own or at the instance 
of his opponent. In equity the courts have established a partial 
change, no one, as at common law, being admissible to sup- 
port his own claims, every one being compellable to support 
those of his adversary. Of the two great divisions of testimony, 
self-serving and self-disserving, one portion is thus utterly ex- 
cluded. 


1 Exceptio probat regulam. The unanswerable argument, if correct, in 
favor of common law; for what rule has not its exceptions? Regula pro- 
bat exceptionem — and thus both are proved. 
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Remembering the reasons, at common law, for excluding 
self-disserving testimony, let us see if those reasons do not re- 
quire a similar exclusion in equity. As it depends on the plain- 
tiff, orator, to commence the suit and examine the defendant 
as far as he may choose, he will of course never commence but 
to the intended and expected disservice of such defendant. ‘The 
power of the court is exerted, and exerted without reluctance, to 
obtain facts and documentary evidence, which it is anticipated 
will be injurious to the interests of the party examined, and which, 
the more injurious they may be, the more reluctant will he be 
to disclose. At common law, the hardship of delivering such 
testimony was deemed a sufficient reason for exonerating the 
defendant from giving it utterance. The case is hard at com- 
mon law; so hard that for this cause the party is excused from 
stating facts adverse to his interests. Is it any the less hard to 
disclose those facts when a suit is commenced by bill than by 
writ? at equity than atcommon law? The judge of a com- 
mon law court, deeply commiserating the hardship of doing 
justice or of giving testimony, which by any possibility might 
lead to so disastrous results, most readily, for that cause, exempts 
all unwilling witnesses from testifying. Change not the party, 
nor the room, nor the bench, nor the sacred wig, nor the learned 
judge, who wears it— change only the name of the process from 
writ to bill, the titular appellation of the presiding magistrate 
from judge to chancellor, and the logic once so valid is perceived 
to be utterly without foundation. ‘The answer of the defendant 
is compelled, even though millions may be at stake. By how 
much is the hardship of giving testimony prejudicial to one’s 
self diminished ? Isit any the less hard to lose an estate by the 
decree of a chancellor, than by the verdict of a jury? by the 
soothing words of equity, than by the harsh process of common 
law? Will one bear with more philosophy the utter ruin of his 
prospects, because a lord chancellor has ordained it? If not, 
then why this difference between these courts? 

The importance and complexity of these suits may be urged 
as a reason for the exception, because, such facts being neces- 
sary for correct decision, could in no other way be obtained. 
Is the truth then exclusively necessary and desirable before a 
chancellor? Is the judge careless and indifferent to the result? 
But the more important the facts may be to the elucidation of 
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the case in controversy, the greater will be the hardship, when 
they are adverse, in disclosing them. If in a comparatively 
simple and all-important case, the compelled testimony of a 
party be attended with hardship sufficient to justify its exclusion ; 
increase that hardship, and the propriety and fitness of the rule 
is proportionally increased :—increase that hardship and the 
dangers of perjury for the purpose of avoiding it are thereby mul- 
tiplied. ‘The greater the amount involved may be, the greater 
are the evils resulting from misdecision, should such testimony 
prove false, so that if it be admissible at equity, so much more 
should it be so at common law. 

Still less is any reason for admission to be derived from the 
peculiar class of cases in which this testimony is received. It 
is obvious, (the mendacity-restraining motives in each case be- 
ing the same) that the danger of false testimony will be as the 
strength of the sinister motive impelling — that an individual with 
right on his side, will not have the same motive as one in the 
wrong — the honest as the dishonest. Both parties at common 
law, and in the absence of any special presumption of dishon- 
esty, are excluded. In equity to detect and elicit fraud, to 
discover and enforce secret trusts, by resorting to the conscience 
of the party (for their skill in this respect is a matter of which 
they boast) they admit— whom? The injured? No; him who 
is supposed fraudulent, whose fraud is to be detected ; one, 
against whom, by their own hypothesis, there are ample reasons 
for the utmost caution ; and in the very case, where, if in any, 
there is danger. In the very case where there is most danger, 
the assumed knave, from whom additional knavery is anticipat- 
ed —a man by the very supposition, which justifies his admis- 
sion, dishonest —is compelled to testify where his interests, 
based upon fraud, are in issue. In vain can it be urged, that 
this is the only mode of detecting fraud ; still, though it be the 
only mode, yet if in ordinary cases there be good and sufficient 
reasons for exclusion, the argument is much more cogent when 
fraud and dishonesty are presumed, unless such fraud and dis- 
honesty afford reasons for anticipating veracity. Of men of 
average integrity, occupying the station of party to a suit, per- 
jury is the legal presumption ; of men of extraordinary dishon- 
esty, integrity is expected. Of honest men, lest they should 


lie, no inquiries are to be made ; of the dishonest, there is no 
suspicion. 
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It may be said, that, as the facts are known only to the party, 
resort must be had to him or to no one. As to facts known to 
an indefinite number of individuals, the party is excluded ; 
when he is the sole and exclusive possessor of the evidence in 
the case, he is admitted. But when the facts are entirely 
within his own knowledge he testifies without check or restraint : 
if falsely, no one can detect or contradict him ; the opposing 
party is entirely at his mercy. The security for truth is the 
least, the danger of falsehood is the greatest, for when there is 
no chance of detection, there are no scruples, no fears. Is 
there no danger of perjury before my Lord Chancellor? Does 
the difference between the several appellations by which the 
suits are distinguished afford any security for truth? Are words 
things? If so, call all judges chancellors, if thereby the trust- 
worthiness of witnesses can be increased. Is equity alone 
potent to purge the conscience? cannot the same be done at 
law, or is the chancellor alone master of the spell? It would, 
at any rate, seem that the parties selected and the cases in 
which they are selected, were those which afford the least 
sanction for such an exception from the general rule of common 
law. 

But though the evidence of the defendant was desired on 
account of the supposed aid it would afford the plaintiff, it was 
by no means certain that such aid would be rendered. Until 
it is heard, its purport could not be known. What then if the 
defendant, called to disserve, should conclude to serve his own 
interests? What if the assumed knave should yerify your 
assumptions by proving a real one? 

The testimony of the defendant, whether true or false, being 
in this event, contrary to the anticipations of the plaintiff, self- 
serving, would seem to be liable to all the reasons, which exist 
for any other portion of similar testimony. The danger of 
perjury on the part of the witness, of deception on the part of 
the judge, suffice in ordinary cases for exclusion. If perjury be 
the legal presumption in case of self-serving testimony of the 
plaintiff, introduced at his own instance, is it not equally so, of 
similar testimony delivered by the defendant? The favorable 
testimony of the plaintiff in his own case is no more likely to 
be perjured, than that of a defendant whose evidence is self- 
serving — that is, testimony favorable to the party delivering it is 
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no more likely to be false, because the witness occupies the 
station of plaintiff, than if he occupy that of defendant. If 
presumed perjury be a sufficient ground for refusing to hear the 
favorable testimony of the plaintiff or defendant, when introduced 
by themselves, is it not equally so, though such proof be ex- 
tracted at the instance of their respective opponents? If self- 
serving testimony be in and of itself dangerous, deceptive, 
prejudicial to the ends of justice, it matters not by whom it is 
introduced ; it should never be the basis of the decision of the 
court. The danger whether of perjury or deception, is in the 
intrinsic character of the testimony, not in the mode of its 
introduction. Whether the self-serving testimony of the defen- 
dant were proffered by himself, or obtained in answer to inter- 
rogatories of the plaintiff, can make no difference. The judge 
should investigate the testimony before him. How such testimony 
was obtained or by whom elicited, is assuredly of secondary 
importance. If there be danger of perjury in the one case, 
there is equal danger in the other; in all cases. If the judge 
be competent to decide in the one case, he is equally so in the 
other. Whether the evidence be that of the plaintiff or of the defen- 
dant; whether it be offered by the party uttering it, or be called 
for by his opponent, can neither add to nor diminish its trust- 
worthiness. If then such testimony be dangerous it should not 
be received, and the answer, if favorable to the defendant, 
should be rejected ; or if received, the similar testimony of the 
plaintiff, which cannot be more dangerous and may be equally 
material, (indeed all self-serving testimony) should be admitted. 
Whatever may be the answer, whether favorable or adverse, it 
should seem that the objections to its admission were as strong 
in equity as at common law; and to be consistent, the same 
rules should be observed in each court. 

The answer of the defendant, if adverse to his own inter- 
ests, will obviously be satisfactory to the plaintiff by whom it 
was required. If favorable to the interests of the defendant, 
and of course, so far prejudicial to those of the plaintiff, can 
the plaintiff be received to contradict or disprove such state- 
ments? The plaintiff, by the assumption of the court, is honest 
and injured ; the defendant is dishonest and the injuring party. 
Can the honest man be heard in his own favor? No, unhes- 
itatingly answers equity. The plaintiff, relying for success on 
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the conscience-purging process of equity, and finding it ineffec- 
tual, cannot beheard. If one can be heard, why not the other ? 
Why this superabundance of caution? Of two witnesses equally 
conversant with all the facts, one is taken and the other refused. 
The plaintiff bound hand and foot is delivered over to his dis- 
hénest antagonist to be tormented. When acting for the avowed 
purpose of detecting fraud, what course is more obvious than 
to inquire of all, who may have been conversant with the trans- 
action in dispute? What course can be more directly opposed 
to the plainest dictates of the most limited intelligence, than to 
hear one and refuse to hear the other? To decide without 
proof was the rule of common law; to equity belongs the 
greater glory of hearing cases by the half, and that from choice 
and from principle. ‘The exclusion is because the chancellor 
is either unwilling or unable to decide upon their several opposing 
statements. If he is unable to do this, what is it but an admis- 
sion of his utter incompetency to the duties of his station? If 
he is unwilling to decide, it is only an exchange of improbity 
for imbecility. When theaid of judicial investigation is needed 
in cases of conflicting testimony, it fails; or if granted, it is 
only on condition that the means for correct decision shall be 
withheld. If either of the reasons just stated be correct — and 
it is difficult to perceive any other —what is to be thought of the 
course adopted? ‘The chancellor hears half, and excludes the 
rest of the case, lest hearing all he should misdecide. What 
if all the testimony which the defendant might wish to adduce 
were excluded, from a fear that the judge, after hearing all, might 
be puzzled in arriving at correct conclusions? 

Remembering the special object and peculiar boast of chan- 
cery — the discovery and prevention of fraud and the enforcing 
of trusts, and this more particularly, when the facts are in the 
exclusive knowledge of the parties—the impropriety of the 
exclusion seems to us still more glaring. Resort would never 
be had to the testimony of the parties, except in the absence of 
other proof. The plaintiff would never offer his own statements, 
because of the evident caution and circumspection and distrust 
with which they would be received ; he would never call for 
those of his opponent, because of the danger to his own inter- 
ests arising from such testimony, unless under circumstances of 
the most urgent necessity. If there be controversies, and the 
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existence of litigation establishes that fact, a due regard to the 
interests of truth require, that information to guide and enlighten 

the judge, should be sought for from every accessible source. 
' When the testimony of the defendant is self-disserving, the 
plaintiff will never offer his own testimony, nor will it be called 
for by his opponent; it is only when the defendant is self-ser- 
ving, that for the purposes of correction or refutation, he will 
desire the introduction of his own testimony. By rejecting the 
plaintiff’s testimony, implicit trust and unhesitating reliance is 
placed in the defendant, and when misplaced, the party with 
the requisite intelligence to correct all errors, whether of inten- 
tion or inadvertence, is entirely shut out. The rule of equity, 
by admitting one party, assumes the existence of cases, where 
the examination is called for by a due regard to the ends of 
justice ; that there are facts, which can only be elicited from 
this source, and that unless they are elicited, misdecision will 
ensue. As to facts in the sole and exclusive knowledge of the 
defendant, the answer must be taken as true ; as to those within 
their mutual knowledge, the strongest reasons exist for hearing 
each. They would serve as mutual checks and corrections. 
If the defendant, whether intentionally or not, should testify 
untruly, the plaintiff can detect and point out whatever of inac- 
curacy or falsehood may exist. Excluding him, falsehood 
triumphs ; admitting him, its success is less certain. strict 
and scrutinizing analysis will detect the truth amid their several 
conflicting and opposing statements. Dangerous as may be the 
admission of the plaintiff and defendant (if it be danger- 
ous, which is denied) infinitely more dangerous would be the 
admission of one alone, whether plaintiff or defendant. Why 
then should not both, possessing equal information, both — for 
aught that can be known to authorize the judge to form a differ- 
ent opinion—equally honest, be received. Because they are 
interested, and the testimony will favor such interest? The 
interest of one is counterbalanced by the equal and opposing 
interest of the other. ‘The defendant, to whom the objection 
equally applies, has already been heard to support his own 
interests. The plaintiff, by the supposition, alone knows the 
falsehood of the testimony delivered, and by rejecting him, 
misdecision is unavoidable. All contracts susceptible only of 


proof in this mode, all rights acquired in the presence only of 
VOL. X.—NO. XIX. 
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the parties, may be annulled, and the very object of equity 
jurisdiction, so far as this class of cases is concerned, be defeated, 
whenever the defendant is dishonest. And let it be remembered 
had he been honest, the suits might never have existed. 

The testimony of the defendant is compelled, and whether 
favorable or unfavorable, received ; the plaintiff, to subserve 
his own interests, is not receivable. Is he liable to similar com- 
pulsion at the instance of the defendant? ‘There have been in- 
stances of partial relenting from the rigor of the general rule on 
the part of the chancellor, by which he has received the answer 
of a plaintiff consenting ;' but there are no instances of his compel- 
ling an unwilling plaintiff to be examined. In Fereday v. 
Wightwick,’ the defendant petitioned that he might be at 
liberty to examine one of the plaintiffs as a witness; the 
plaintiffs were co-partners and had a common interest adverse 
to the petitioner. ‘There is,’ said the master of the rolls, 
‘no rule, which can justify one making the order prayed for ; 
it would dispense in all cases with a bill of discovery. In 
Walker v. Wingfield’ the plaintiff consented to be examined, 
which removed the objection of compelling a party in a suit to 
be a witness against himself.’* The loss of a cross bill appar- 
ently forms the principal objection to granting the prayer of the 
petitioner. The recurrence to any supposed inexpediency in 
compelling a party to a suit to be a witness against himself can 
hardly be considered other than (to use a Benthamic word) a 
post-prandial remark, inadvertently made, and for which the 
chancellor should not be responsible, inasmuch as such com- 
pulsion forms the grand distinctive characteristic of his court. 
The result of the authorities in equity is, that the evidence of 
the plaintiff, however important it may be, cannot, in any way, 
be compulsorily extracted at the instance of a defendant. To 


1 Consenting to be examined! Would the plaintiff consent to his own 
injury? Ifnay, wherein differs his case in fact from a plaintiff introducing 
his own testimony, his testimony being self-serving? If yea, why did he 
assume the burthens of a plaintiff, when thus ready to relinquish any benefits 
from that station ? 

2 4 Russell Ch. Rep. 114. 

315 Ves. 178. 

4 Eglantyne v. Collins, 31st Oct. 1808. On the application of the plaintiff, 
and defendant consenting, an order was made to examine co-plaintiffs as 
witnesses. Reg. Lib. 1817. A. 1281. 
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accomplish this, for it may be done, a cross bill, in which the 
parties change places, is considered indispensable. The former 
plaintiff, so untrustworthy as not to be heard, suddenly, by mere 
change of station, becomes regenerated and purified from any 
lurking taint or suspicion of mendacity ; nay more, he is not 
merely regenerated and purified, but receives such an. unlooked 
for and wonderful accession of trustworthiness, that his answer, 
even though favorable, is considered stronger and more convin- 
cing proof than tiat of any disinterested witness, no matter how 
exalted his reputation may be. Directly, whether from the 
hardship or the danger of perjury, such testimony is not received ; 
indirectly, by the institution of a new suit, it is receivable. 
Here, as so often elsewhere, occurs the inquiry, why, if admis- 
sible circuitously, it cannot be directly? Admissible it may be 
with two sets of fees, at the diminished expense of one, utterly 
inadmissible. Reluctance to resort to compulsory testimony — 
was it real or fictitious? Hardship being the reason, increase 
that hardship, and perjury is the reason— increase the motives 
to perjury, by the augmented expenses of a second suit, and 
then the witness is compelled to answer. ‘The reasons of a 
rule being given, increase the strength and cogency of those 
reasons, and the rule is no longer observed. 

When then the facts necessary to a full defence rest in the 
bosom of the plaintiff or plaintiffs, a cross bill, by way of defence, 
is exhibited, for the purpose of procuring such testimony, and in 
this way only is the answer of the plaintiff obtainable.’ The 
evidence being unknown to the parties, the defendant can never 
know whether the testimony of the plaintiff will be required to 
sustain his defence, till after publication. The proof taken and 
concealed, to file a bill in advance and uncertain as to its neces- 
sity, would certainly be an uncommon course on the part of the 
defendant. To ascertain its necessity, it is requisite that he 
should know all the evidence ; to examine for that purpose, he 
is not permitted ; so that, if he file a bill, it must be when he is 
totally ignorant as to the propriety of the step. When he comes, 
after the publication, to ascertain its necessity —and he could 
then alone ascertain it, unless gifted with prophecy, he could 
look into the dark recesses of the examiner’s office — it is then 


' Barton’s Eq. 122. 
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too late to file his bill. Finding no hope of redress upon the 
evidence, and knowing that the plaintiff’s testimony, if according 
to the facts, will establish his claims, he is not allowed to call 
for such testimony. Why? Because, says Chancellor Kent, 
‘it would be exposing the plaintiff to the most dangerous 
temptation, if after he has been informed by the history of the 
suit, that no farther testimony could be produced against him, 
and, that the cause was absolutely his, unless he swore it away, 
the defendant was then permitted by a cross bill to fish for his 
answer.’ The reasoning, if valid, it will be perceived, is 
applicable to all original bills to discover facts resting in the 
knowledge of both parties, or of the defendant alone ; applica- 
ble to all those cases, where more especially the aid of chan- 
cery is necessary, and in fact, if adopted, would nearly annihilate 
the benefits of chancery jurisdiction. The temptation to the 
defendant in one case is as great as to the plaintiff in the other ; 
the matter at stake is equally important to each, and were there 
any, the most remote approximation to any thing like consistency 
or uniformity, the same course would in each case be pursued. 

But the reasoning here cited is unsound. Nothing but the 
extremest necessity will ever induce the defendant to call on 
one adversely interested, and never till such necessity becomes 
apparent: when apparent, it is too late; lest the. plaintiff may 
perjure himself, injustice statu be done. Upon the defendant 
is the risk, upon him is the danger of calling for such testimony ; 
without it, failure is inevitable ; with it, there is some hope. 
Why then refuse, when necessary, to permit him to resort to the 
only means in his power for redress? Why permit injustice 
with certainty to triumph out of extraordinary care for the con- 
science of another, who, by the assumption, which justifies his 
exclusion, either has none at all, or one so abandoned as hardly 
to be worth looking after. 

The evidence of both parties being obtained by bills mutu- 
ally filed inter sese, and this at the expense of two suits, can the 
answer of the former defendant be used in the second suit, in 


' The rules on this subject will be found in 7 John. Ch. Rep. 252. Field 
v. Schieffelir; and 2 John. Ch. R. 432, Hamersly v. Lambert. The chan- 
cery rules as to the examination, publication, &c. of testimony, are reserved 
for subsequent discussion. 
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which he figures as plaintiff. No;' unless the now defendant 
thinking thereby his own interests could be promoted, should see 
fit to introduce it. In no way can the plaintiff, for the protection 
or preservation of his own rights, compel its introduction. The 
chancellor, if it is presented by particular hands, by those least 
likely ever to offer it, is ready to receive it; if not offered, 
so much the better ; the labor of comparison and investigation is 
saved. As for the result, what cares he? as for seeking for 
evidence to aid him in arriving at correct results, why should 
he be at that trouble? though it were only to compel the produc- 
tion of papers known to him to exist ; known as taken in the 
same case and as forming or having formed the basis of a former 
action. The case is not his; decision is all which is required at 
his hands; whether the decree be correct or not, is hardly 
thought deserving of consideration. So he decides, he is sat- 
isfied. 

Notwithstanding the authority cited below, it should seem, 
that by the usual practice, both cases come on together for 
hearing and ultimate decision, and that the chancellor adjudicates 
reluctantly, probably, it being such an anomaly, upon the state- 
ments and answers of both. 

The perverse fondness for hearing cases by the halves is not 
alone confined to equity. The plaintiff refused to contradict 
the answer; not hearing him, adverse decision is made on the 
testimony of the defendant alone. Suppose the answer false, 
or charged as false, and the defendant indicted for perjury ; the 
plaintiff now becomes a witness to procure the conviction of the 
defendant, while the defendant’s testimony is peremptorily ex- 
cluded. The plaintiff is heard, but not to aid himself; heard 
after it is too late to afford any redress. ‘The defendant, a good 
and exceedingly trustworthy witness, is excluded on the indict- 
ment. ‘To the same facts there are two witnesses; one alone 
is heard in each case and in each court; both never. ‘Thus do 
they withhold the means of correct, and double the chances of 
incorrect, decision. 


1 Johns. Ch. R. 141. Phillips v. Thompson. ‘ The plaintiff cannot 
read his own answer to the bill of discovery, in the cross suit, unless the 
defendant choose first to produce itin evidence. The plaintiff cannot testify 
for himself unless at the instance, and on the call of the defendants: and 
it is for the defendants to determine whether the answer is to be admitted 
as evidence, in this cause or not.’ 
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Objectionable, so far as the ends of justice are concerned, as 
are the exclusions ; inconsistent as between court and court, 
and even in the same court, as are the admissions, still worse 
are the modes of extraction and the uses made of the evidence 
extracted. 

The testimony of the defendant being delivered only at the 
request of the plaintiff and to subserve his interests, the extent 
of the answer and the number and variety of the facts disclosed, 
are thus almost entirely within his control. He calls for those 
papers, selects those facts, proposes those questions, which he 
imagines will induce results favorable to his own interests. 
Whether the plaintiff will desire to present a full and accurate 
view of the case, whether he will frame interrogatories to that 
end, will depend on his opinion of the merits of his case. The 
better his case is, the more full and thorough will be the investi- 
gation; the worse his case may be, the more guarded and 
cautious will he be in his interrogatories, lest they should receive 
answers, which, though true, should be unfavorable. If he is in 
the wrong, his wish will be that the favorable portion of the facts 
should be received, and that the residue should be withheld. 
The defendant, except in his answer to the plaintiff, cannot 
introduce any evidence ; he is entirely dependent on the plain- 
tiff as to how many, or how few, of the facts, shall be disclosed. 
Whether any or all of the facts shall be made known, depends 
not on the merits of the cause, nor on the truth of the facts, nor 
on the order of the chancellor, but upon the ingenuity with which 
his counsel may weave together, in the answer, facts of each 
description, and upon the necessities which may operate on the 
plaintiff in making his inquiries. However just the cause of the 
defendant may be, its justice can never be known if the plain- 
tiff conceive that he has sufficient proof without recourse to the 
defendant ; or if, calling on him, he can so shape or select his 
interrogatories that answers pertinent to the interrogatories shall 
necessarily and unavoidably present a distorted and incorrect 
view of the case. Indeed, aided by sagacious counsel, he may 
so shape his bill for relief as to deprive the defendant of the 
benefit of an affirmative answer. The defendant cannot, unless 
interrogated, state the whole case. The chancellor never 
troubles himself whether much or little of a case be known; he 
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never asks’ or thinks of asking a question, but leaves the whole 
investigation to the one best able and most disposed to conceal 
the truth. With a portion of the facts presented for adjudica- 
tion, and that known, decision is made; he never attempts to 
increase that portion. ‘The arrangement, though well fitted to 
protect the plaintiff, seems ill adapted to the only end that is of 
importance, correct decision. 

The testimony of the defendant being obtained in the manner 
above pointed out, the force and effect of the answer comes up 
for consideration. Not satisfied with excluding great masses 
of testimony indispensably necessary to a correct decision ; and 
with extracting the evidence received in the worst possible 
mode, they have established a set of rules by which to judge 
of the testimony admitted; rules formed without the most 
remote reference to the cases or occasions in which they are 
to be used, and admirably adapted to prevent correct results. 

Borrowed as chancery jurisprudence is from that of impe- 
rial Rome, recurrence to the civil law will afford at once light 
and illustration, By the civil law one alone could be heard in 
a cause; never at his own choice, but always at that of his 
opponent. Either might defer the oath to his opponent, who 
might either take or refer it back to the party first tendering it. 
If he should do neither, the decision was against him. The 
party to whom the oath was referred must either take it or lose 
his cause. The oath, so taken was considered conclusively 
true. Though proof were newly discovered, and ever so 
many witnesses were at hand to refute the assertions in the 
answer, such proof was rejected. Some of our own States’ 
have adopted this rule.* The evil of the rule is obvious. The 


? By the civil law, the judge, for his more perfect satisfaction, might defer 
the oath to either party ; which, unlike the oath deferred by the party, must 
be taken by the party to whom it was deferred, upon pain of the loss of his 
cause. 1 Evans’ Poth. 514, & seq. 

2 Swift's Evidence, 118. In Connecticut such was the law, and perhaps 
now is. 

3 All laws have their fictions. In none can the purposes of jurisprudence 
be answered by the truth alone. A mutual contract obligatory on the party 
referring and deferring, by which each agrees not to disprove or deny what 
may be so sworn, is assumed as the foundation of the rule. Ez pactione 
ipsorum litigatorum . . . deciduntur controversia, says Justinian. 
Pothier assumes the existence of the same contract, and thinks it a matter 
of good faith, that as the parties have made such an agreement, they should 
abide by it. That the law is thus; that the judges having so determined, 
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plaintiff’s rights are placed entirely at the mercy of one ad- 
versely interested, and who by the assurance of successful per- 
jury is thus afforded extraordinary inducements to swerve from 
the path of integrity. By guarantying success to mendacity, 
so far as human foresight could provide, the best means are 
adopted to ensure its existence. 

The rules of equity are somewhat variant from the rules of 
the civil law, which, as has been seen, absolutely exclude con- 
tradiction or refutation to the answer. In equity it receives a 
modified trustworthiness. It may be contradicted or disproved, 
but equity, not daring to trust the chancellor, who may hear, 
to decide when it is disproved, centuries ago laid down rules 
establishing the precise quantum of credence to be given to all 
future answers, by all future chancellors. The rule laid down 
in the earliest chancery reports and confirmed by successive 
decisions, is, that two disinterested witnesses are necessary to 
do away the force and effect of the answer.’ Judge Marshall, 
in laying down the rule, lays down, likewise, the reasons on 
which it is based, so that the law and its logic are together pre- 
sented to the consideration of the reader: 

‘The rule that an answer must prevail unless contradicted 
by one witness as well as by circumstances, is said to be so in- 
flexible, that the strongest circumstances will not themselves be 
sufficient to outweigh an answer.’ 

‘The general rule that either two witnesses, or one witness 
with probable circumstances, will be required to outweigh an 
answer asserting a fact responsive to a bill, is admitted. The 
reason upon which the rule stands is this: The plaintiff calls 
upon the defendant to answer an allegation he makes, and there- 
by admits the answer to be evidence. If it is testimony, it is 


will act as if there were such a contract, cannot be doubted. But was 
there any such voluntary agreement of the parties? Would any man of 
sane mind enter into a contract or agreement, the effect of which would be 
to prevent his disproving falsehoods prejudicial to his own interests ?— 
would any one agree to give falsehood the force and effect of truth? and 
that to his own injury. If not—if no one would ever think of entering 
into such an agreement — then the basis of the rule fails. The contract is 
a mere figment of the imagination, and all supposed assent of the party is 
at once at anend, So much for the only reason assigned for the rule. 

13 Ch. Ca. 123, Allane v. Jourdan, 1 Vern. 161. Mortimer v. Orchard 
2 Ves. Jr. 243,9 Cranch, 153. Clarke’s Ex’rs. v. Van Rumsdych. 5 Pet. U. 
S. Rep. 111, Bank of Georgetown v. Gray. 10 Johns. 24, Clasen v. Morris, 
Ke. 
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equal to the testimony of any other witness: and as the plaintiff 
cannot prevail if the balance of proof be not in his favor, he 
must have circumstances in addition to his single witness to 
turn the balance.’’ Error, when sanctioned by the authority 
and reasoning of a mind of such deep penetration, strength and 
logical grandeur as that of Mr. Chief Justice Marshall, requires 
a scrutiny rigid and severe for its detection. 

‘The plaintiff calls upon the defendant to answer, &c. and 
thereby admits his answer to be evidence. If it is testimony, 
it is equal to the testimony of any other witness.’ Because 
the answer is evidence, it does not necessarily follow that it 
is true: because evidence, it does not follow that it is either 
inferior, equal, or superior to any other testimony. ‘The plain- 
tiff calls on the defendant and thereby admits his answer to be 
evidence —and suppose he does — he admits it as evidence to 
be judged of according to its weight. He cannot by any impli- 
cation be considered as voluntarily admitting that it should 
receive an undue and improper credence. By calling on the 
defendant and making his answer evidence he does not volun- 
tarily assent, though the law may compel him to assent, that 
this testimony, when false, should be received and acted upon 
as true; or that the question of its truth should be discussed 
on any other than the ordinary rules of belief. 

If this be true, how stands the rule? ‘ Jf it ts testimony, tt 
is equal to the testimony of any other witness.’ Because it ts 
testimony the inference is not the most logical, that for that 
cause it is equal to the testimony of any other witness. Are 
all witnesses, because they occupy that station, equally trust- 
worthy ? The hy pothesis upon which the argument is founded, 
is, that all men, when witnesses, are possessed of equal veracity, 
and that in case of the opposing statements of an equal number 
of witnesses, as they mutually balance each other, oath for oath, 
there must be judgment for the defendant. Are all men equally 
honest ; all deserving equal credit? If so, counting the number 
of witnesses is all that is requisite to arrive at correct decision. 
Would the chief justice, who, for his own guidance, adopts this 


1 Per Marshall, C. J. in Clarke’s Ex’rs. v. Van Ruinsdyck, 9 Cranch Rep. 
153. 
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rule, ever give similar directions to guide a jury in their inves- 
tigations? 

In case of extraneous and disinterested witnesses, the doc- 
trine is seen to be utterly absurd. It is still worse to assume 
the same equality as between interested witnesses and disin- 
terested extraneous witnesses. Were this all, it might be 
tolerated. But this rule says that a party, interested as he is, 
with all the feeling and passion consequent on litigation, is more 
trustworthy than any disinterested witness, and imperatively 
requires decision in conformity with this principle. Itsays that 
interest, passion, revenge, all those feelings called forth by a 
judicial contest, not merely exert no sinister influence, but on the 
contrary, that they exert a most marvellous truth-inducing in- 
fluence. At common law, perjury is presumed to be the neces- 
sary and inevitable consequence of receiving the testimony of a 
party ; in equity, the same judge eschews his own words, says 
the party is more entitled to confidence than any witness how- 
ever honorable and upright he may be. This rule is applica- 
ble, too, not to one party merely or to one case, but is uniform 
in its application to all defendants, past, present, and to come. 

Mr. Justice Thompson supports the propriety of the general 
rule in the following language. ‘ When the answer and testi- 
mony are at variance, it then becomes a question of credibility. 
The answer is not to be discredited, nor any presumption in- 
dulged against it, on account of its being the testimony of a 
party interested. He is made a witness by his adversary, and 
it would be unjust to compel him to testify, and then consider 
his testimony unworthy of credit, because he is a party in the 
suit.’ * 

‘It then becomes a question of credibility.’ If so, why not 
treat it as the question of credibility, as in every other cases it is * 
treated. How can there be a question of credibility to be con- 
sidered, when the precise value of the testimony, the credibility 
of which is to be discussed, is in advance set forth by metes 
and bounds? How can there be a question of credibility, when 
in the outset discussion is utterly and entirely precluded ?, What 
mathematician can ever expect correct results, when the very 
elements upon which alone correct decision can be based are 


‘Clason v. Morris, 10 Johns. Rep. 342. 
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excluded from considération. Remembering the conclusions 
of common law, one would have supposed that the situation of 
the witness as party might have been deemed worthy of notice, 
to ascertain whether, from that circumstance, some reason for 
deduction might not arise? The inquiry might seem worth 
making. The judge had evidently thought of the matter and 
his conclusions, after mature deliberation, are, that no presump- 
tion should be indulged against the answer, as it would be unjust ~ 
to compel him to answer, and then judge the answer unworthy 
of credit, because the answer of a party. 

'To give the testimony of a party its just and due degree of 
credence cannot certainly be considered unjust. If unworthy 
of credit, the injustice of so considering it, is not very obvious. 
All that the opponents of the rule desire, is, that this testimony 
should receive that precise degree of credence to which it is 
justly entitled; that, if true, it should be credited ; that, if false, 
it should be disbelieved. ‘The fact of the witness occupying 
the station of a party should be taken into consideration as one 
affecting his testimony, but not conclusively. Its effect may be 
more or less, but it is at any rate worth noticing, and there can 
be no injustice in considering every fact which may conduce, 
however remotely, to correct decision. If, as is obvious, there 
is any difference in the relative trustworthiness of witnesses, 
then the basis upon which the rule rests fails at once. No 
reason can be assigned for ascribing undue weight to testimony 
which might lead to misdecision, without at the same time 
justifying misdecision, which is its necessary consequence. 

At other times the rule has been based upon a supposed 
equitable principle, ‘that if the defendant be put on oath by his 
adversary, credit should be given to his declarations, unless 
contradicted by at least two witnesses, or written documents.’ 
An equitable principle! If by equitable be meant a principle 
established by a court of equity, and therefore equitable — that 
all rules of equity are therefore equitable —then it amounts to 
nothing but the child’s logic, that it is so, because it is so. But 
the equity of the rule seems to consist in this, that the witness, 
because called by his adversary, should receive peculiar cre- 
dence. 


19 Pick. 212, Farnum v. Brooks. 
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The object of the judge is, or should be, to arrive at correct 
results ; to arrive at such results the truth is requisite. A rule 
violating all ordinary principles of evidence is established, and 
the reason assigned, is, that the testimony was called for by the 
plaintiff. Injustice must be done because the testimony was 
called for by the plaintiff. A peculiar and extraordinary trust- 
worthiness is ascribed — and ascribed by compulsion — to testi- 
mony, not because it is true, or believed to be true, but because 
it happened to have been elicited at the instance of the plaintiff. 
This is a new element in the investigation of truth. The testi- 
mony of the witness is true or false, according as it may be 
required by one party or the other — true, if required by plain- 
tiff—if by defendant, false; so false as not even to be heard. 
Is the testimony true or probably true? is a question immaterial 
to the issue; and so utterly unworthy of consideration as not 
even to be asked. The important question is, by whom is the 
witness called? as if, because the plaintiff was so unfortunate 
as to call for testimony, which turns out to be false, that afforded 
any reason why it should be considered and acted upon as true. 
The real question is the truth of the testimony, and that can only 
be ascertained by minute and attentive examination of the facts 
contained in the answer; of their relative probability and im- 
probability, compared with whatever may be obtained from 
other sources ; not, by inquiring, who called a particular witness. 
The doctrine of estoppel, odious as it is, affords no valid reason. 
The judge ought never to be estopped from doing justice. An 
estoppel should never be interposed to prevent correct decision. 
The judge should never be compelled for any reason to decide 
on what he should consider false testimony, as if it were true. 

The rule and the reasons of the rule have already been 
noticed, but so important is it in the administration of justice 
that a more minute examination seems required even at the 
risk of repetition. ‘The answer uncontradicted should obviously 
bind the parties. When contradicted, then the question of the 
truth of the conflicting statements occurs; a question only to be 
solved with any hope of correctness, by an attentive examination 
of the statements of the witnesses — of their situation and standing 
generally, and more particularly with reference to the case, and 
the several motives, which might reasonably be supposed to 
influence their several testimonies. In ordinary cases these 
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things are necessary, and the reason is not very obvious why 
the conflicting statements of parties and witnesses should not be 
investigated in strict conformity with the ordinary principles of 
testimony and belief applicable to human conduct generally. 
To decide in perfect ignorance as to the truth of testimony, but 
in accordance with the probabilities afforded by the several 
situations of the witness, might lead to misdecision. An in- 
variable rule, which should say, that at all times and in all cases, 
a disinterested witness should receive more credence than one 
interested, would be an improper rule, and either useless or 
injurious. Every one, the veriest child, knows the effect of 
interest, and when known to exist, it will naturally be presumed 
to have influence, and if it be presumed to have influence, the 
disinterested witness will ordinarily be considered more trust- 
worthy. So far, therefore, the rule would be inoperative. But 
when the interested testimony from the high and exalted char- 
acter of the individual giving it, or from the probability of his 
statements compared with the testimony of a degraded and 
abandoned disinterested witness, is seen and acknowledged to 
be most worthy of credence, in such case, the rule, if adhered 
to, would lead to inevitable injustice. Every general principle 
has its exceptions. Pecuniary interest is not the only operating 
agent; and when it influences human conduct, it may as well 
act in one direction as another; and even when acting in a 
sinister direction, may at any time be controlled by higher and 
purer motives. To consider it as the only motive, and that 
sinister, would therefore be improper. Directions and cautions 
may be laid down, but no rule should ever be established re- 
quiring the judge to decide without hearing, or contrary to the 
results of his judgment on the hearing. No rule assuming the 
uniform and equal action of human motives, however plausible 
it may be, should ever be adopted — it cannot do good, it may 
produce evil. 

But, as has been seen, equity does worse. It not merely 
gives judgment without the trouble or delay of investigation, but 
lays down rules for the guidance of the chancellor, having 
neither probability nor plausibility to recommend them. All 
ordinary principles of belief, all the ordinary rules by which 
others, by which they, have been usually guided, are trampled 
under foot as of no value. Common law by undue mistrust, 
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equity by undue confidence, seem united only as competitors 
in a common attempt to render injustice triumphant; each 
striving in its respective sphere to render the chance of 
correct decision as remote and contingent as possible. As 
pecuniary interest may be considered as influencing human 
action, and when a person is in the station of a party, united as 
it is with the passions, and when such party is in the wrong, it 
may be supposed to act in a sinister direction proportionate to 
his wrong-doing; a directing rule, which, based on these 
premises, should require reference to these circumstances in 
all judicial investigations, would obviously be proper. Were 
the rule even to require, in case of discordant testimony of a 
party, and a disinterested witness, that the latter should always 
receive credence, the rule, though unnecessary in proportion to 
its correctness, (the same results ensuing without as with it) 
would still, being in accordance with ordinary experience, in 
most cases lead to correct decision. Equity, considering a 
rule like this as leading to incorrect results, has established one 
directly the reverse, requiring the chancellor, (as has been seen) 
in all cases of conflicting testimony, to give the preference to 
the testimony of the party. 

If there be any proposition which commands uniform acqui- 
escence in its truth, it is that the self-serving testimony of a 
party, is inferior in trustworthiness to that of an extraneous 
witness who has no interest in the credence which may be 
given to or withheld from his assertions. So much more than 
fully satisfied are judge and chancellor of the truth of this pro- 
position, that they unite in excluding extraneous witnesses who 
may have an interest. In the same case the chancellor excludes 
the plaintiff, who may wish to testify in his own favor. But 
by this rule, interest is assumed as having no sinister effect ; 
the station of party as affording no grounds for mistrust; not 
merely so, but as affording reasons for great and extraordinary 
confidence. Were this an isolated decision of the chancellor, 
after a full and careful investigation of the facts in a particular 
case, it would be presumption in one ignorant of these facts to 
contest the propriety of the decision. But this is a rule im- 
perative and binding in all cases and between all parties. ‘The 
witness and the party are heard; the extraneous witness may 
be implicitly believed ; yet decision is made as if he were not 
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believed. An invariable and superordinary trustworthiness is per- 
emptorily ascribed to the defendant; and whether rightfully or 
wrongfully ascribed it matters not. Were this a decision made 
after full investigation, though erroneous, it might be pardoned. 
But it is the decision of another case and of another age, or- 
dained as a pattern for the decision of future cases and future 
ages. Though the decision might be right as between A and 
B, what certainty is there that it will be so as between other 
parties and in different circumstances? It is absurd to consider 
it a precedent. We arrive at the climax of judicial absurdity 
when the opinion of a chancellor ages ago is considered as con- 
clusively binding as to the trustworthiness of all future defend- 
ants and witnesses. What is it but ignorance triumphing over 
intelligence ? an unnatural binding of the living to the dead 
after the precedent of Mezentius?' Were the legislature to 
prescribe that the bill and answer should be duly filed; the 
depositions taken ; that every preliminary, however burthensome 
or expensive, should be gone into before hearing; that the 
chancellor should hear all the evidence, and receive all the 
instruction attainable by arguments of counsel, and apply his 
time and talents to the deliberate investigation of the facts, and 
that his decision should in the end depend on chance, and be 
determined by a black ball or white,” and his decree be given 
accordingly ; such enactments would probably be little compli- 
mented for their wisdom. A looker-on would smile at the 
judicial gravity and patience with which the judge should hear 
an infinity of discussion which it is predetermined shall not 
have the most remote effect on his decision ; and the sobriety 
with which the counsel should read, and the zeal and energy with 
which they should discuss the testimony, while it was perfectly 
understood that all this was but vainly beating the air. The idea 
seems to be ludicrous, and yet, by rendering the chances of 
correct decision equal, it would be an improvement upon the 
rule now under discussion. <A rule is good or bad only as it 
leads to correct results. Now if interest have any effect, if the 


' Mortua quin etiam jungebat corpora vivis, 
Componens manibusque manus, atque oribus ora ; 
Tormenti genus! 

2 *Nec vero he sine sorte date, sine judice, sedes.’ 
‘ Quesitor Minos unam movet,’ 
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station of party have any influence on testimony; then a rule 
requiring that these effects should never be taken into consid- 
eration, a rule the reverse of ordinary experience, would in a 
majority of cases lead to misdecision. Such a rule, therefore, 
would obviously be inferior to the above supposed legislative 
method. 

The peculiar unfitness of the means used to the end proposed, 
is here as elsewhere strikingly illustrated. The doors of chan- 
cery are thrawn open for the redress of injured suitors, while 
the only evidence by which the wrongs sustained can be sub- 
stantiated, are at once excluded. One witness, unless he can 
bring his fellow, is excluded; or, what amounts to the same 
thing, is heard and believed, and decision is made as if he had 
been not heard, or not believed. No rights can be substan- 
tiated, no contracts can be enforced, no justice can be admin- 
istered, unless the facts in issue can be proved by two witnesses ; 
thus excluding from equity jurisdiction, those very cases, for 
which it was specially created. 

It is not satisfactory trustworthy evidence that is desired, for 
. the extraneous witness may be most implicitly credited in every 
assertion, and still no more regard is to be paid to his state- 
ments than if he had been reputed to be the greatest of liars. 
Justice is denied unless a given amount of proof can be ob- 
tained; and that amount neither necessary nor obtainable. 
The force and efficacy of contracts are dependent on the num- 
ber of those who may be present when they are made. Such 
is the wisdom of equity: 

But the invariable rules of equity are like the equally inva- 
riable rules of common law. Accordingly the force and effect 
of an answer and the testimony requisite to its disproof, vary 
with the purposes and objects of the bill. Facts or papers 
necessary to the institution of a suit, or for the prosecution or 
defence of one already instituted, may be obtained by aid of 
a bill of discovery.’ *In ordinary cases, bills are instituted 


1 In the civil law this sort of proof was not obtainable, on account of its 
hardship. NVimis grave est, quod petitis, urgeri partem diversam ad exhibi- 
tionem eorum per quos sibi negotium fiat, ¥c. Code 4. 20, 20,7. 

2 At common law it is sometimes obtained by way of motion to produce 
papers, sometimes not. When it is not obtainable, the reason assigned is 
the loss of a bill of discovery. 2 Cowen Rep. 582; 6 Cowen R. 62; 2 J. 
C. R. 429; 1 Taun. R. 167; 3 J.C. R. 45; 1 Taun. R. 157, &c. 
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without the slightest precautions, that the facts therein alleged 
shall be true. In bills of discovery, the chancellor, for once, 
wishing to prevent the institution of frivolous or unnecessary 
suits, requires the oath of the plaintiff to the truth of the facts 
asserted in his bill. Such oath being made, discovery is grant- 
ed if his assertions are supported by only one witness.° The 
question naturally occurs, why this diversity of procedure ? 
If truth be necessary in bills for discovery, is it not equally so 
in all other bills? If the testimony of the plaintiff be required 
in these cases, why not in others. Is a defendant any the less 
trustworthy when only discovery is prayed for, than when a 
decree is desired? Is he not in fact under less inducement to 
perjury, inasmuch as in this case, whether by the facts disco- 
vered a bill for relief can be supported, or, if it can be, whether 
it will soon be brought, is a matter of contingency, while in the 
other case, the loss is direct and immediate. Whatever reasons 
may exist for excluding the plaintiff or for giving extraordinary 
trustworthiness to the defendant, seem equally applicable to 
both cases. But a rule without exceptions would be an anom- 
aly in judicial proceedings, strange and wonderful. 

The sacredness and extraordinary trustworthiness of an an- 
swer have been seen, but this trustworthiness is not coexten- 
sive with the answer. Of the same answer the first sentence 
may be considered true, the second false, according to certain 
prescribed formulas of the chancellor. ‘When a defendant 
admits a fact and insists on a distinct fact by way of avoidance, 
he must prove the fact so insisted on in defence.” Here as 
elsewhere the authorities clash. But the decisions of English 
chancellors, when corroborated by the profound learning of 


3¢ When the bill is sworn to, one witness is sufficient, for that is not 
merely oath against oath, but it is the oath of the complainant and one dis- 
interested witness against the oath of the defendant.’ 1 Cooke, 110, Sea- 
vey v. Pernell & al. 

12 Johns. Ch. R. 62; Hart. v. Ten Eyck. Con. 1 Cow. Rep. 711; 
Woodcock v. Bennett. The same subject is discussed in 2 Pothier on Con- 
tracts, 1568, and in Peake on Evidence, 36; Gilbert on Evidence 45. A 
. party charging himself in a schedule in his answer, cannot discharge him- 
self by another schedule stating his disbursements. Boardman v. Jackson 
2B.and B.385. If the plaintiff is charged by an answer, he must discharge 
himself by proof, and cannot do it by reading the whole answer. 2 Atkyns, 
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a Story’ and a Kent, must be considered as conclusively estab- 
lishing the law among us. When the answer states two facts, 
one of which avoids the effect of the other, the one shall be 
taken as true, the other as false, or what amounts to the same 
thing, additional proof is required to substantiate the latter 
assertion. For instance, the defendant acknowledges the re- 
ceipt of a sum of money for the plaintiff’s use, which sum, he 
says, he has duly paid over. Both facts being apparent in the 
same answer, one, the receipt, is taken as true, the other, the 
payment, must be proved. A witness of special trustworthi- 
ness stating two consecutive facts, is believed as to one, disbe- 
lieved as to the other. The court say ‘ that he must prove his 
discharge, otherwise it would be to allow a man to swear for 
himself, and to be his own witness.” The chancellor is afraid 
of the testimony of a party —the very object of whose court 
was, to obtain such testimony. ‘To swear for one’s self, a ter- 
rible evil unquestionably. But as to every other fact, is he not 
equally his own witness? An answer denying facts or avoiding 
the effect of them by the assertion of others, which tend to ex- 
onerate the witness, differ not at all so far as the rights of third 
persons, or those of the witness are concerned. ‘It would 
enable him to defeat the plaintiff’s just demands by stating evi- 
dence in avoidance.’ Such are the fears of the chancellor, 
that a dishonest defendant would swear away the effect of his 
admissions. But if perjury is to be feared, why admit the 
defendant at all? He may deny, and then the necessity of 
stating facts in avoidance at once ceases. If the defendant be 
dishonest, the only effect of the rule is to shift the perjury. 
For he, who will state false facts by way of avoidance, will 
hardly scruple to deny true ones by way of bar. 

If the defendant be dishonest, the rule will be little likely to 
be useful, merely shifting the perjury from one fact to another. 
If he is honest, then the rule is productive only of pure and 
unmixed evil. The defendant is compelled to answer; such 


'< So far as the answer sets forth new facts by way of discharge or avoid- 
ance of the matter of the bill, or alleges separate and independent agree- 
ments they are not evidence for the defendant, but all such allegations must 
he established by proof aliunde.’ Per Story J., 3 Mason Rep. 383; per Kent 
Chancellur, 2 John. Ch. Rep. 90. 

*2 John. Ch. Rep. 99. - Hart v. Ten Eyck. 
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answer is fully and entirely true; no fact is concealed, none 
evaded, none denied ; yet, of such facts, all being true, aselec- 
tion has been made, a part adjudged true, the rest false. If 
the fact of payment be known to the parties alone, by exclud- 
ing the evidence of the defendant, misdecision is inevitable. 
The very integrity of the defendant operates to his loss. If 
it is not contended, that the fact in avoidance should be treated 
as true, but only that it should be received as evidence, and 
should be judged of according to its probability or improba- 
bility, those portions of the answer, which are self-serving, 
should obviously receive a more severe scrutiny. The whole 
answer should be taken as an entire piece of evidence, and 
thus submitted to the consideration of the chancellor. 

But here, as elsewhere, distinctions are the order of the day. 
Had the fact relied on by way of avoidance been stated in the 
same sentence with the fact which charges, such discharging 
fact would, for that cause, be considered and acted on as true ;' 
if stated in a subsequent sentence, it must be substantiated by 
proof. Charging and discharging themselves in the same sen- 
tence, they are men of veracity; let the intervention of a 
period occur, and they are liars. So much for the magic virtue 
of periods. ‘The truth or falsity of an answer is thus made to 
be dependent on the collocation of sentences; and the decree 
is based upon the punctuation. ‘Two answers vary only in 
the termination of sentences, one defendant is believed, the 
other disbelieved. The facts are the same, the justice of the 
case the same, the difference of ultimate decision arises only 
from the different punctuation adopted by the respective counsel 
employed. 

In like manner reference is had to the time when the several 
facts are stated to have transpired.’ If the fact discharging be 


1TIn Kirkpatrick v. Trupp & Love (Amb. 589) plaintiffs and defendants 
had dealings as merchants, and on a decree to account, both parties were 
examined. On taking the account, the plaintiffs admitted the receipt of 
some goods, and in the same sentence, said they had paid the defendants 
for them. The question was whether they were bound to prove the pay- 
ment; Lord Ch. Hardwick held that they were not, as they charged and 
discharged themselvesin the same sentence; but it would have been other- 
wise had the discharge or avoidance been in a distinct sentence. 

2 A party charged by his answer cannot discharge himself by it, unless 
the whole is stated as one transaction; as that on a particular day he re- 
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stated to have happened on the same day with the fact charging, 
the defendant is exonerated ; if on different days, the defendant 
must substantiate his assertions by other proof. Both facts 
happening on Monday, the whole and entire answer is true. 
One happening on Monday, as that the money was then re- 
ceived, the other on Tuesday, as that it was then paid over; 
extraneous evidence is necessary to support the truth of the 
latter fact ; as if the truth of the facts stated were to be deter- 
mined by the time in which they are asserted to have happened. 
The unlucky suitor, when informed that his answer was judged 
false, because he asserted that his payment was made on a 
day subsequent to the reception of the money, would take care, 
if dishonest, that in all future cases, however the fact might be, 
that there should be no lapse of time to ruin his case. If he is 
honest, unless he could from other sources establish his defence, 
he must submit in silence. To secure credibility and avoid 
injustice, all that is required is that the answer should be false. 

Upon distinctions like these are the rights of the parties made 
to depend. ‘To count witnesses, to examine the punctuation, 
to ascertain dates, and then have decision ready made to your 
hands, is a vast saving of labor and reflection, and though it be 
at the expense of justice, and to the ruin of suitors, so it be done 
duly and by rule, what cares the chancellor? Let us be dis- 
tinctly understood. ‘The courts do not undertake to decide 
on the facts as they exist, or are believed to exist. In the one 
case the defendant’s answer, false and so considered, is acted 
on as true; in the other, though true, it is treated as false. 
They never investigate. These rules forbid investigation and 
responsibility. Decision must be given without thought, and 
the adjudication be mechanical. Such are the vaunted rules of 
equity.’ 

No rules can ever be established by which to judge of testi- 
mony unknown and in the dark. Varying, changing, and un- 


ceived a sum and paid it over: not that upon a particular day he received 
a sum and on a subsequent day he paid it over. Thompson v. Lambe, 7 
Ves. 587. 

1 The remark of Cicero, with but the change of a word, would be by no 
means inapplicable now. ‘ Cancellarius (jurisconsultus ) ipse per se nihil, 
nisi Leguleius quidam cautus et acutus, preco actionum, canter formula- 
rum auceps syllabarum.’ De Oratore Lib. 1, Ch. 55. 
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certain as are the motives which influence testimony, similar to 
the change of motives must be the rule of belief. Any rule 
marking and defining in advance the precise degree of credence 
to be given to any particular portion of testimony, if correct, is 
unnecessary, just in proportion to its correctness; and if in- 
correct, is injurious just in proportion to its efficiency. Let then 
the whole and entire answer be received and judged of by a 
living judge, not by one, who, so far as competency is concerned, 
might as well have lived before the flood. 

Change now the court ; pass from the realms of the chancellor 
to those of the judge. Parties being excluded at common law, 
is the answer of the defendant ever received in those courts? 
Yes, provided hardship, vexation, and expense sufficient are 
occasioned. A suit being pending at law, if either plaintiff or 
defendant should wish for the testimony of his opponent, to ob- 
tain it, to move even a finger for that purpose, the judge refuses. 
The dangers and hardships of such testimony, so vividly pictured 
forth in the reports, amply justify its rejection. He would 
shudder at the utter prostration of justice, which would ensue. 
He would fear that the temple of justice would shake to its very 
centre ; that the ghosts of the venerable fathers of the law, aroused 
by the shock, would come forth from their long repose to forbid 
such profaneness.' The common law suit, passing along with 
its slow and snail-like pace — suppose either party by means of 
a bill of discovery, should extract the testimony of his opponent, 
would such answer, thus obtained, be received? Received? 
certainly, and without the slightest hesitation. Dangers of per- 
jury and the hardship of uttering self-disserving testimony at 
once cease to exist. Institute an extra suit, double the burthens 
of litigation and the motives for dishonesty, and the common 
law judge, who has so great a dread of the voluntary and invol- 
untary testimony of the party, receives it without the slightest 
objection. If offered or called for in the same suit, he refuses 
it; imposing an indefinite burthen on the parties, the same 
judge receives the same facts to be used between the same 


1 It seems that on trial at common law of a case sent from chancery, the 
defendant may be examined and subject to cross-examination by the plaintiff, 
although called as his witness, his situation being necessarily adverse. 1 
Ryan & Moody 126, Clarke v. Saffery. Such the uniformity, the certainty 
of the law. 








34 Admission of Parties nm Courts of Equity. [July, 


parties and in the same case; and this when the reasons for his 
original rejection, if valid, are here applicable with still stronger 
force. Will not his own rules estop him? The judge like the 
chancellor is or is not trammeled by rules and principles, as 
the whim of the moment governs. 

This same answer, now admitted at common law, produces 
entirely different effects upon the rights of the parties from what 
it would have done in equity. Being received at common 
Jaw, no such peculiar and unmerited credence is given it, as to 
require two witnesses to disprove the assertions therein con- 
tained. The admissions and avoidances are all received as 
evidence, and to be so treated.' If the answer should be con- 
tradicted by one witness, the jury are at liberty to decide be- 
tween those opposing statements. Whether the several facts 
charging and discharging are true or false, whether the answer 
is true or false, are questions they there permit to be decided 
after hearing. From these different rules it follows that the 
same answer is evidence or not evidence, that the same state- 
ments are true or false ; not, as should seem probable, from 
investigation or reflection, but that these conclusions are de- 
pendent upon the fact whether the answer is read to a jury or 
a chancellor. In the case in and for which the answer was 
obtained, the same statements are acted upon as true or false 
which between the same parties in another case, receive a con- 
sideration precisely opposite; so that on precisely the same 
evidence judgment may be today for plaintiff and tomorrow 
for defendant, and the only earthly reason assigned for the 
difference, is, that the judge, who thus differently treats it, has 
in the mean time changed the title of his office, and the name 
of his court. The same thing is to be and not to be; to be, 
before the judge, not to be, before the chancellor. Thus the 
same individual magistrate, when the same rights of the same 
parties are at issue before him, will refuse evidence, of which, 
under a change of name, he will compel the production; when 
it is obtained, as judge he will believe it, as chancellor he will 


1 When an answer in chancery is given in evidence in a court of law, 
the whole answer is read, and it is received as prima facie evidence of the 
truth of the facts therein contained, subject, however, to disproof. 1 Caines’ 
Rep. 157. 11 Johns. 260. 
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disbelieve it; with one name, on the same statement, he will 
give judgment for the plaintiff, with another, for defendant. 

This difference of treatment which the answer receives at 
equity from what it receives at common law, is stated in the 
books to arise from the difference between pleading and evi- 
dence. At equity the answer is considered as pleading, and 
the facts asserted by way of avoidance must be proved; at 
common law the several facts asserted in and by the answer are 
considered as admissions of the party and consequently evidence ; 
these different results arise from this distinction.! The answer, 
it is said, is mere pleading in equity, and the facts stated by way 
of avoidance or discharge require proof. Pungent pleading 
that, which gives more credit to the answer of a party on oath 
than to a disinterested witness. If it be mere pleading, and 
unavailing in equity, why should it receive such an accession of 
trustworthiness at law? If it be but pleading in equity, the words 
in the paper remaining unchanged, by what necromancy does it 
at once become evidence? If it be evidence at law, why not 
equally so in equity? ‘The sole reason for this difference is 
found, not in things, but in words. ‘ Today I preside in a court 
of equity,’ would be the answer to the inquiring suitor who might 
wish to know why his assertions yesterday considered as true 
were today disbelieved. ‘They call me by different names, 
and as they change my names, so change I my opinion of your 
testimony.’ 

From the utter incompetency of common law to do justice, 
the more important and complicated cases are at once thrown 
into the courts of equity. The more valuable and important 
the rights of the parties are, the greater are the evils of misde- 
cision; the more numerous the parties are, the more numerous 
are the percipient witnesses, and the more necessary is it, in 
case of diversity of statement, that their several testimonies 
should be forthcoming for the thorough elucidation of the 
grounds of action. In the case of four parties, and where there 
is little of complexity, the importance of general admission has 
been seen; increase the number of parties, and the extent and 
complication of the cause, and the propriety of admission are 


' Vide cases before referred to. Woodcock v. Bennett, 1 Cow. Rep. 743. 
Ten Eyck v. Hart, 2 John. Ch. Rep. 89. 2 Evan. Poth. 157. Peake 87. 
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proportionally increased. Where there are numerous parties 
to a suit, whether plaintiffs or defendants, or both, let us ex- 
amine the rules adopted. In case of one plaintiff it has been 
seen that his testimony is in no way admissible; increase the 
number to any extent, still the rule remains unchanged. The 
same reason which excludes one excludes any number, however 
large. Where there are numerous defendants, the first ques- 
tion which occurs is whether a codefendant is examinable at 
the instance of the plaintiff, and to the intended and expected 
disservice of another codefendant. Against themselves and for 
the plaintiff’s benefit they are each liable to examination, no 
matter how great the hardship may be. Against each other 
can the plaiatiff compel the testimony of any of the defendants ? 
Yes and no seem to be the proper answers: yes, if by so doing 
he will release all claims against the witness introduced ; no, if 
he still wishes to enforce his claim. . 

‘The plaintiff, by examining defendant as a witness, precludes 
himself from obtaining any relief by decree against him ; and if, 
from the nature of the case, the defendant would be primarily 
liable, and another defendant only in a secondary degree, the 
plaintiff has lost his remedy entirely.” So that if the plaintiff have 
claims against several codefendants, and the testimony of one 
be necessary to substantiate the case as against another, and 
such defendant, whose testimony is desired be solvent, he must 
either lose his cause through defect of testimony, or, if by ex- 
amining the defendant he obtains the desired proof, incur the 
risk of losing all beneficial results from his testimony by releas- 
ing the solvent defendant. If the defendant’s testimony be 
proper as against himself, is it not equally, nay, much more 
proper as against another defendant, for whose interests he must 
obviously feel less than for his own? ‘The reasons which in 
his own case required the production of his testimony, equally 
exist in this, while the objections to the admission of a code- 
fendant’s testimony are diminished just in the proportion which 
exists between the interests one feels in himself and in his 
neighbor. 

‘If the plaintiff has replied to the defendant’s answer, it 
seems he cannot be examined, for it cannot then be said he is 


! Thompson v. Harrison, 1 Cox, 344. 
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not interested.’' So that if a codefendant is called as a witness, 


he ceases to be a party ; and if examined as a party, he ceases 
to be a witness. 

The defendants being numerous, are they mutually examin- 
able for each other, and against the plaintiff or another code- 
fendant? ‘The rules as to evidence are exactly the same in 
equity as at common law.’ Such is the law as laid down by 
one of the ablest of the English chancellors ;* and so follows on 
the file of his successors, each repeating the response of his 
predecessor, and at the same time directly contradicting it. 
Were the remark true, chancery would never have existed ; 
though notoriously not true, it is still laid down as the law. 
Were it true, the answer would be easy ; not being true, it be- 
comes a question of difficulty. 

In equity as well as at common law, it being in the power of 
the plaintiff to make as many defendants as he may choose, it 
is of course in his power to deprive the defendant entirely of 
all proof by summoning his witnesses as codefendants. To 
prevent such disastrous results, the chancellor permits a defend- 
ant to be examined for a codefendant.* The reason for the 
admission is satisfactory and equally applicable to both courts ; 
but at law the rule is diametrically opposite, the asserted iden- 
tity of their rules to the contrary notwithstanding. The evils 
of exclusion, the benefits of admission, being the same, why this 
diversity as between courts ? 

In the case of Lee v. Atkinson, the defendant jwas ‘ ad- 
mitted saving just exceptions.’* What are just exceptions? 
Is he examinable unless interested ? if interested, neither volun- 
tarily nor involuntarily to be examined. A party without in- 


! Winter v. Kent, Dick. 350. 

2 Per Hardwick, 1 Atk. 453, Manning v. Lakeman, and 2 Atk. 453. ‘It 
is repeatedly asserted, by courts of equity, that the rules of evidence are 
the same in those courts as in courts of Jaw.’ Per Parker, C. J. 17 Mass. 
324, Dwight v. Pomeroy. 

3 «Ground of permitting defendant to be examined for a codefendant, is, 
that the plaintiff might unite distinct claims with a view of depriving the 
parties of each other’s evidence.’ 2 Ves. & Beam. 405. 

* An order to examine defendant as a witness saving just exceptions, is 
an order of course, &c. 2 Cox. 413, Lee v. Atkinson. Order to examine a 
party saving just exceptions, of course on the suggestion of no interest; if 
an interest appear, refused, 18 Ves. 517, anon. 


VOL. X.—NO. XIX. 5 
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terest — (at least to get rid of his case, if he has no other inter- 
est) is hardly a conceivable case; inasmuch as the slightest 
initiation into the mysteries of equity, is attended with a burthen 
of fees one would think sufficient to create interest, if it can so 
be created. What constitutes interest is a matter of uncertain- 
ty ; on its being determined to exist in the defendant, he is ex- 
cluded. He is interested in his own case directly, in that of 
his codefendant, but collaterally —the reasons for exclusion 
seem to decrease with the consequent diminution of interest. 
If it be necessary that justice should be administered at the 
expense of one defendant, it is equally necessary that it should 
be so at that of another ; and if self-serving testimony should be 
extracted to the disservice of one’s self, it should be equally so, 
to that of a third person.' 

So too a defendant, charged with fraudulently colluding with 
a’ codefendant, is excluded. ‘The legal presumption of inno- 
cence is rebutted by counter presumption of fraud; of fraud 
without proof, save the mere assertion of the bill, and which 
may have been made for the very purpose of excluding the 
testimony of this defendant. 

When and in what cases either the defendant or his answer 
is received, can never be foreseen. The most learned judicial 
astrologer can only predict. For what purpose, then, shall we 
penetrate farther into the utter chaos of chancery; where we 
find neither certainty nor consistency ? 

We would, then, be understood literally in asserting, that the 
law of evidence, so much lauded by those whose vocation it is, 
to praise all existing institutions, is in the worst possible condi- 
tion, uniting in the highest degree the evil of discordant and 
uncertain law.” By excluding great masses of testimony, by 


' Interest is highest in parties ; objections against interested testimony in 
the case at its maximum ; yet they are received. Interested extraneous 
witnesses, who cannot have more interest; who may have equal intelli- 
gence and whose testimony may be equally important, are rejected, and 
that by the same magistrate, who receives the party. 

2 3 John. Ch. R. 612, Whipple v. Lansing. 

3 An intelligent writer (2 Evans Pothier, 210,) in defending the contrari- 
ent practices of these several courts, remarks, that they have their several 
advantages and disadvantages, and that pursuing your remedy in either, you 
must take it with its accompanying advantages and disadvantages. The 
disadvantages, it seems, must be retained. The idea seems never to have 
occurred that it would be the course of wisdom to lop off the disadvantages 
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extracting it in the worst possible mode, and by establishing the 
most dangerous and absurd rules of judging of the evidence 
received, as far as can be, they render misdecision necessary 
and unavoidable. ‘The whole subject is a scene of ‘ confusion 
worse confounded.’ ‘The great courts proceed in different and 
discordant courses. Both cannot be right. Each may, to a 
certain extent, be wrong. Nor is this contrariety between 
court and court enough. In each of these courts, exceptions 
utterly subversive of their very elementary principles, are 
adopted. Inconsistent with each other, they are equally at war 
with themselves. ‘The general principle, as has been seen, is 
broken in upon by exceptions utterly at variance with, and de- 
structive to it. Necessity is the great reason for this violation ; 
the golden and invariable rules are so bad that it was absolutely 
necessary that they should be violated; and this, when the 
danger was at its maximum. Under the most inauspicious cir- 
cumstances for innovation, they have abandoned these general 
rules; and if rightfully, no reason can be given why they should 
longer subsist. 

But notwithstanding the extent and variety of their innova- 
tions, the united action of the two great courts of equity and 
law, with the most efficient and energetic cooperation, are un- 
able to effect, what should be a primary and indispensable step, 
the introduction of the parties with full liberty respectively of 
making a full statement of the case themselves and the cross- 
examination of opponents. 

The courts ought to go to the fountain head, and hear the 
statements of those best acquainted with all the facts ; hear, but 
receive their statements with all due caution. ‘They ought to 
cease from hearing cases by the halves, and hear all the evi- 
dence obtainable from every source, and then judge for them- 
selves, and not with the judgment of others living ages ago. 
Let them decide by, not contrary to, the weight of evidence. 


as worse than useless excrescences, and retain the advantages. Equity has 
the advantage of the testimony of the party, common law that of cross-ex- 
amination. No reason can be given why these advantages should not be 
united in each court, and the several disadvantages relinquished. The 
slave, whose feet are in fetters and he whose arms are in chains, have each 
advantages and disadvantages for labor, but the master whose object it was 
to obtain the greatest benetit from their services, would hardly think it ad- 
_Visable to retain what would impede their labor. 
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Let them decide as they honestly believe, and then if they are 
wrong, their errors may be pardoned ; not contrary to their own 
opinion, when even correct decision, the result of accident, is 
not a subject of approbation. Such are the rules, which reason 
and experience dictate, and which equity and common law 
daily and hourly violate.’ Je Ae 





ART. I1.—MR. JUSTICE STORY’S FUNERAL DISCOURSE ON 
PROFESSOR ASHMUN. 

A Discourse pronounced at the Funeral Obsequies of John 
Hooker Ashmun, Esq., Royal Professor of Law in Harvard 
University, before the President, Fellows, and Faculty, in 
the Chapel of the University, April 5, 1833. By Joseru 
Srory, LL. D., Dane Professor of Law. 


Tue occasion, which has brought us together, is full of melan- 
choly interest. It is not, that it is new; for the annals of time 
are crowded with memorials of the dead; with repetitions of 
sorrows, which know no end; and with renewals of anguish, 
which continually find utterance upon the departure of the good, 
the wise, and the great. It is not, that there is even any thing 
unusual in the present event, or beside the general course of 
human experience ; for when has the time been, in which youth 
and manhood have not dropped into the grave in all the pride 
of their power, and the affluence of their hopes? — We have 
seen the aged linger on to the last syllable of their recorded 
time ; and we have seen the bud of beauty nipped and withered 
in the first faint blushes of its dawn. These are common 
events, so common, indeed, that they scarcely attract more than 


} Different States, as the evils of exclusion become more and more appa- 
rent, carve out exceptions and modifications of the rule suggested by the 
hardship of some particular case. Virginia has recently given common law 
courts the power of extracting testimony before obtainable only by equity. 


A further improvement would be, to increase the powers of equity and 
to change and alter its rules. 


With limited access to the best works on chancery jurisprudence and to 
chancery reports, the writer of this article may have occasionally erred in 
his statements of the law, but occasional inaccuracies will not, as he appre- 
hends, interfere with the main argument. 
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a transient notice; and so that they strike not within our own 
immediate circle of friends, we gaze on them for a moment 
with subdued thoughtfulness, and then press on to our own ac- 
customed duties; we return to our homes, and the sadness 
has passed away from our hearts. 

Such is human life —I will not say, such is human infirm- 
ity — it is doubtless in the wisdom of Providence, that it should 
be so. If with such constantly recurring scenes of death on 
every side, our sympathy should always hover round the mourn- 
ers; if we should partake of all their agonized feelings, and 
dwell, as they dwell, on the vanity of all human pursuits, and 
the desolateness of all human hopes ; if we should take counsel, 
like them, only from our own dark meditations upon the frail 
tenure of our existence, and the utter worthlessness of every 
thing on this side of the grave ; who does not perceive, that we 
should be unfit for all the active duties of life ; that we should 
be absorbed in one unchanging reverie; that our affections 
would soon be exhausted, or extinguished ; that our families and 
friends would soon cease to be felt, as the exciting source of our 
highest enjoyments ; and that we should fly to forests and cav- 
erns, to impenetrable shades, and secret recesses, that we might 
bury ourselves from every thing but our own thoughts, and be- 
come as unfit for this earth, as it would then seem unfit for us? 

On the other hand, we are not permitted to be insensible of 
the dangers, that every where surround us. We become daily 
touched with the sense of human infirmity. We learn the sal- 
utary lesson, that Providence has allotted to each of us his own 
sufferings; that there is no exemption of age, or rank, or station ; 
and that, however often we may have occasion to lift our souls 
in grateful prayer for past blessings, there is a common doom 
appointed for all. The stream of time has always flowed on, 
and ever will flow on, noiseless but irresistible, to the ocean of 
eternity. 

Thoughts, like these, if rightly improved, have a natural ten- 
dency to make us wiser, and holier, and better. ‘They enable 
us to feel, as it were, the yet distant evils; to administer to the 
calamities of others with a soothing kindness ; to warm, as well 
as to exalt, our own virtues ; and to cherish habitually that com- 
passionate tenderness, which, when the day of our own visita- 
tion shall arrive, will be found one of the surest sources of 











42 Funeral Discourse on Prof. J. H. Ashmun. — {July, 


earthly comfort. They prepare us also for the higher conso- 
lations of religion; for those sublime views of another and a 
better world, which Christianity has unfolded with such inex- 
pressible glory, —‘ when this corruptible shall put on incorrup- 
tion, and this mortal shall put on immortality.’ 

And the day of our own visitation is arrived ; — Death has 
entered into our little academical circle, and struck down one 
of its choicest ornaments and supports. His cold and lifeless 
remains are now before us. We are gathered in this conse- 
crated temple, to perform his funeral obsequies ; to devote a 
brief space to the recollection of his character and virtues; and 
then to consign these perishable relics to the home, where they 
shall rest, until that hour, when 

‘ The trumpet shall be heard on high ; 
The dead shall live —the living die.’ 

I feel, my friends, how utterly inadequate I am, under such 
circumstances, to the performance of the task @ssigned me. 
What can I say, that has not been said a thousand times before ? 
What can I suggest, which has not already suggested itself to 
your own hearts ina more touching form, and with a more 
homefelt pathos? Alas! the language of bereavement has long 
since rung out all its melancholy changes. ‘The mourners have 
daily woven anew the texture of their sorrows, that they might 
more diligently employ their nightly vigils in separating the 
threads, and moistening each with their tears. 

It has been said with great force and truth, that 


«Our dying friends come o’er us like a cloud, 
To damp our brainless ardors, and abate 
That glare of life, which often blinds the wise.’ 


But they often subserve another, if it be not a holier purpose. 
By severing every earthly tie, they compel us to rely wholly on 
the past ; to treasure up in our memories every little incident, 
that we may be enabled to preserve, however faintly, some 
faithful resemblance of our departed friends. We are thus 
driven back to trace out every striking feature of their minds 
and characters ; to recall every fleeting association; and thus 
by placing the lines in their due order, to draw out a softened 
image of every excellence, until at length it seems to breathe 
with the warmth and freshness of life. Painful as is the first 
effort, the very employment soon becomes the minister of good ; 
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and like an angel of mercy, it comes with healing in its wings. 
It is one of the beautiful illustrations of the compensatory power 
of Providence, that sorrow is thus enabled to extract a secret 
cure from its own bitterest meditations. 

And may I not say, how much there is in such a thought 
peculiarly appropriate to the present occasion? However deep 
may be our affliction in our present loss, the past is full of 
brightness, and the evening shuts not down in a settled and ap- 
palling gloom. We can look back upon the life of our departed 
friend with an approving consciousness. — We can see much 
to love, admire, and reverence in his character, and nothing to 
awaken regret for error, or apology for frailty. Such as he 
was, we can bear him in our hearts and on our lips with a manly 
praise. We can hold him up as a fit example for youthful em- 
ulation and ambition ; not dazzling, but elevated ; not stately, 
but solid ; not ostentatious, but pure. 

Of his life there are but few incidents, and these may be 
briefly told; for in a life not long, but uniform and consistent, 
filled up in the regular discharge of duty, and in the quiet oc- 
cupations of a profession, little will be found to attract notice, 
or invite curiosity. He, who has marked out for himself a 
course of habitual diligence and virtue, who has no ambition, 
except for wisdom, and no love of power, that he may reap 
the ordinary rewards of popular favor, even if he does not pass 
his days along the sequestered paths of life with a noiseless 
tenor, has little to engage the vulgar gaze, and can furnish no 
eccentricities to gratify the idle, and no follies to console the 
indolent. Such a man addresses himself to higher objects and 
more enduring aims. He seeks to be what he ought, and is 
not content to dream on through life, the shadow of greatness, 
or the finger-point of scorn. 

Our departed friend, John Hooker Ashmun, was born in 
Blandford in Massachusetts on the third day of July, 1800. 
His father was the Honorable Eli P. Ashmun, a distinguished 
lawyer of the Hampshire bar, who for several years represent- 
ed that county in our State Senate, and afterwards represented 
this Commonwealth in the Senate of the United States. It 
was my good fortune to know him in the latter station, which 
he filled with great dignity, ability, and public respect. He 
retired voluntarily from public life, either from a superior 
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attachment to his profession, or from ill health, and died about 
the year 1819. His mother was the daughter of the Reve- 
rend John Hooker, a distinguished clergyman of Northampton, 
from whom he derived his name. His mother died, when he 
was quite young; so that he early lost that maternal care, 
which is always deeply felt, and is so generally irreparable ; 
though it was in his case fortunately supplied by another, to- 
wards whom he entertained during his whole life a very tender 
regard. At an early age he was put under the instruction of a 
Mr. Grosvenor, who kept a private school at Northampton, 
with whom he made such proficiency, that at nine years of age 
he was deemed an extraordinary Latin scholar. He was after- 
wards removed to Blandford, and was there fitted for college 
by the Rev. Mr. Keep of that town. At the age of twelve he 
was deemed well qualified to enter upon the usual collegiate 
studies ; but he was kept back until the succeeding year by 
the prudence of his father. He was then matriculated, and 
remained three years at Williamstown College ; and then join- 
ed the Junior Class in Harvard University, and took his first 
degree at the annual commencement in the year 1818. Dur- 
ing his residence at this University he does not appear to have 
exerted himself with any uncommon ardor in his studies. His 
own account of the matter seems to have been, that though the 
labors required of him would not have cost him much effort, he 
had little relish for them ; and his extreme youth rendered them 
less attractive and less instructive, than they would otherwise 
have been ; so that much of his time passed without any cor- 
respondent improvement, and his chief improvement was in 
mathematics. It is not improbable too, that, entering at an ad- 
vanced standing, he did not easily acquire that intimacy with 
his classmates, which was calculated to nourish his ambition ; 
and that he felt something of that estrangement, which rarely 
fails to be the accompaniment of young persons engaging in 
new studies with those, who have already caught, as it were, 
the genius and inspiration of the place by an earlier union in 
common pursuits. 

As soon as he was graduated, he entered upon the study of 
the law in the office of his father; whom, however, he had the 
misfortune soon afterwards to lose ; and he then completed his 
studies under the care of the Honorable Lewis Strong of North- 
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ampton. It was about this period, that he became intimately 
acquainted with the late Judge Howe, then a resident in the 
same town, whose very high professional attainments and un- 
timely death are yet fresh in the memory of all of us. In due 
time he was admitted to the bar; and henceforth he devoted 
himself with intense zeal and strenuous industry to the noble 
Science of the Law, his favorite, and, I had almost said, his 
all-absorbing study. His career was soon marked by deserved 
success ; and before he left the bar, in which he was then 
accustomed to practise, he stood in the very first rank of his 
profession, without any acknowledged superior. It is well 
known, that Judge Howe had established a Law School at 
Northampton of very high character; and during the last year 
of his life Mr. Ashmun, although quite young, was associated 
in his labors; and on his decease, in connexion with that ac- 
complished statesman and jurist, the late Mr. Mills, he con- 
tinued the establishment with unabated celebrity and success. 
In fact, from the ill health of Mr. Mills, the principal instruc- 
tion in the School devolved almost entirely on Mr. Ashmun; 
and with his characteristic vigor he rose in energy, as the pres- 
sure demanded more various and exhausting labors. 

Upon the reorganization of the Law Institution in this Uni- 
versity, in the year 1829, Mr. Ashmun was invited by the 
unanimous vote of the Corporation to the chair of the Royall 
Professorship of Law. This tribute to his extraordinary merit 
occurred under circumstances as gratifying as any, which could 
well attend any similar appointment. The office was not 
wholly unsought on his own part; but it was wholly unexpect- 
ed. It was a spontaneous movement of the Corporation itself, 
acting on its own responsibility, upon a deliberate review of his 
qualifications, and after the most searching inquiry into the 
solidity of his reputation. The choice was fully justified by 
the event. The honors of the University were never more 
worthily bestowed, never more meekly worn, and never more 
steadily brightened. He remained in the conscientious dis- 
charge of the arduous duties of this station with an unfaltering 
fidelity to the last. He might almost be said to have died with 
his professional armor on him. Scarcely a fortnight is now 
elapsed, since his voice was heard in the forum, mastering a 


case of no inconsiderable nicety and importance ; and only on 
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the day before his death, he was meditating new labors, and 
laying before me the scheme of our future juridical instructions. 

I need hardly say in this place with what distinguished abil- 
ity he filled the professor’s chair. His method of instruction 
was searching and exact. It disciplined, while it awakened 
the mind. It compelled the pupil to exert his own powers ; 
but it brought with it the conscious rewards of the labor. His 
explanations were always clear, and forcible, and satisfactory. 
Although his learning was exceedingly various, as well as deep, 
he never assumed the air of authority. On the contrary, when- 
ever a question occurred, which he was not ready to answer, 
he had no reserves, and no concealments. With the modesty, 
as well as the tranquil confidence, of a great mind, he would 
candidly say, ‘1 am not lawyer enough to answer that.’ 
In truth, his very doubts, like the doubts of Lord Eldon, and 
the queries of Plowden, let you at once into the vast reach of 
his inquiries and attainments. ‘There is not, and there cannot 
be a higher tribute to his memory, than this, that while his 
scrutiny was severely close, he was most cordially beloved by 
all his pupils. He lived with them upon terms of the most 
familiar intimacy ; and he has sometimes with a delightful mod- 
esty and elegance said to me, ‘1 am but the eldest Boy upon 
the form.’ 

He had for more than eight years been in a state of declin- 
ing health, the victim of a constitutional disease, slow and silent 
in its approaches, which deluded our hopes, and lulled our 
fears, and was most insidious in the very hours, in which it 
moved the heart with unusual cheerfulness. It may be truly 
said, in the language of one of the most eloquent of modern 
statesmen on a similar occasion, that it pleased the Almigh- 
ty, ‘to make his shortened span one long disease.’’ No man 
could have resisted it with a more firm yet gentle spirit. He 
saw the danger without dismay, and struggled to meet and 
overcome it. Whatever medical skill could bring to his aid to 
alleviate, or subdue it, was faithfully administered. Without 
being confident, that he should triumph over this constitutional 
infirmity, he seemed constantly encouraged by the consciousness, 
that it was worth the trial. No man ever bore himself through 


1The Right Honorable George Canning’s Epitaph on his eldest son. 
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every change of its aspect with a more uncomplaining moder- 
ation, or more unshrinking fortitude. He sought concealment 
of his sufferings ; and was even sensitive to inquiries on the sub- 
ject. He buried in his own bosom both his hopes and his 
fears ; and seemed, most of all, anxious to avoid giving trouble 
and inconvenience to others. ‘There were periods, when the 
disease seemed to have in a great measure lost its potency ; and 
there were other periods, in which it seemed to move on with 
a hurried process to an immediate catastrophe. Yet in every 
vicissitude the same imperturbable resolution and the same un- 
repining calmness marked his conduct. His intellectual ener- 
gy seemed rather heightened, than impaired, by the gradual 
diminution of his physical strength. Its activity seemed to fur- 
nish a salutary stimulus, if it did not administer a necessary ali- 
ment to his existence. I have sometimes been led to doubt, 
whether, if he had had less professional excitement, he would 
not earlier have fallen a victim. 

Although, for the few last days, it was obvious to those of 
us, who had most intercourse with him, that he could not live 
many weeks, or at least many months; yet the actual occur- 
rence of his death was a calamity so sudden and startling, that 
all of his friends were awakened (as it were) from a dreadful 
dream. He was himself without the slightest suspicion of the 
impending event. He sought repose at the usual hour, on Sun- 
day evening, being for the first time watched by the care of an 
interesting friend, without any wish expressed on his own part. 
He retained his senses almost to the last, and sunk away in a 
gentle, child-like sleep, without the smallest struggle, and al- 
most without observation. At the very moment when he was 
breathing his last breath, the first beams of the morning were 
beginning to blend their beautiful and softened lights. His spirit, 
as it bore itself away from the earth, seemed almost to whis- 
per in our ears the affecting aspiration of the Psalmist, ‘Oh! 
that I had wings like a dove ; for then would I fly away, and 
be at rest .”* 

Such is the simple narrative of the life of Mr. Ashmun, and 
such the enviable felicity of his death. Yet, brief as was his ca- 
reer, there was much in it calculated to awaken our admiration, 


* Mr. Ashmun died on Monday morning, the first day of April, 1833. 
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as well as to engage our affections. Few men have impressed 
upon the memory of their friends a livelier sense of excellence 
and unsullied virtue. Fewer have left behind them a charac- 
ter so significant in its outlines, and so well fitted to sustain an 
enduring fame. 

My own acquaintance with him commenced only with his 
residence in Cambridge. But ever since that period I have 
counted it among my chief pleasures to cultivate his friend- 
ship, and justify his confidence. Engaged, as we have been, 
in kindred pursuits and duties, it has been almost of course, 
that our intercourse should be frank, as well as frequent ; and 
I feel a pride in declaring, that we have worked hand in hand 
with the most cordial fellowship, and with a union of opinion, 
which nothing but the strongest mutual attachment could have 
successfully cherished. I can, therefore, with all sincerity of 
heart join the general voice of his afflicted relatives and friends 
in bearing testimony to his rare endowments and exalted merits. 

In the private and domestic circle he was greatly beloved, 
as well as respected. He was confiding and affectionate ; and, 
as an elder son, occupying the place of a parent, he indulged a 
truly parental kindness towards the younger branches of the 
family, mixed up with the eager solicitude and sympathy of a 
brother. In his feelings he possessed an enlightened benevo- 
lence, and a warm sensibility ; and was gratified by an oppor- 
tunity to advance those, who were within the sphere of his in- 
fluence. Hewasa man of the most inflexible honor and integ- 
rity, a devout lover of truth, conscientiously scrupulous in the 
discharge of his duties, and constantly elevating the standard of 
his own virtue. His candor was as marked, as his sense of 
justice was acute and vivid. He held in utter contempt that 
low and grovelling spirit, which contented itself with common ob- 
servances, so as not to offend against the established decencies of 
life; which was sordid, as far as it dared ; and mean, as far as 
it was safe. And yet the voice of censure rarely escaped from 
his lips ; and he seemed solicitous to moderate the language of 
the sentence, even when truth demanded that he should not 
withhold it. He habitually softened the lineaments of the por- 
traits, which he had no wish to gaze on, or to sketch. 

He had also, as might easily be gathered from what has been 
already said, a deep sense of the value and importance of reli- 
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gion, though from his ill health he was of late years compelled 
to abstain a good deal from its public solemnities. In his 
opinions he was unequivocally a Unitarian, without the slightest 
propensity to proselytism or bigotry. His great aim was to be 
good, and not merely to seem so. He had a profound feeling 
of his responsibleness to God for all his actions, and clung with 
devout reverence to the doctrines of life and immortality, as 
revealed in the gospel. His opinions on these subjects were 
not built upon transitory emotions; but they grew up, and min- 
gled with all his thoughts, and gave to them a peculiar trans- 
parency and force. They imparted a serenity and confidence, 
which may be truly enumerated, as among the choicest of 
human blessings. 

In his general deportment he was modest and reserved, less 
desirous to please, than his high powers would have justified, 
and never eager either for contest or victory. On this account, 
as well as on account of his thoughtful aspect, he was often 
supposed, on the first approaches, to be cold or indifferent, 
having little relish for social scenes and the lighter pleasures of 
life. This was far from being true; for among those, with 
whom he was intimate, no man was more social in his temper, 
more indulgent in playful and delicate humor, or more familiar 
in easy conversation. His abstinence from general society was 
partly from choice, and partly from duty. Besides ill health, 
he felt another disadvantage from the infirmity of a slight deaf- 
ness, with which he had been long afflicted. ‘Time, also, was 
to him inestimable. It was a prize, not to be thrown away, 
but to be employed in intellectual advancement, in widening 
and deepening the foundations of his constantly accumulating 
knowledge. ‘Though he read much, he thought still more ; 
and there was a freshness in all his views, which stamped them 
at once with the impress of originality. 

But it is chiefly in a professional point of view, that he should 
be remembered in this place, as at once an ornament to be 
honored, and an example to be followed. If we look at his 
years, it seems almost incredible, that he should have attained 
so high a distinction in so short a period. Leet it be recollect- 
ed, that he died before he had attained the age of thirty-three ; 
and that he had then gathered about him all the honors, which 
are usually the harvest of the ripest life. 
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The law is a science of such vast extent and intricacy, of 
such severe logic and nice dependencies, that it has always 
tasked the highest minds to reach even its ordinary boundaries. 
But eminence in it can never be attained without the most 
laborious study, united with talents of a superior order. There 
is no royal road to guide us through its labyrinths. They are 
to be penetrated by skill, and mastered by a frequent survey of 
landmarks. It has almost passed into a proverb, that the lucu- 
brations of twenty years will do little more, than conduct us to 
the vestibule of the temple; and an equal period may well be 
devoted to exploring the recesses. What, then, shall we think 
of a man, who in ten years had elevated himself to the foremost 
rank, and laid the foundations of deep, various, and accurate 
learning? What shall we think of a man, who, at that early 
period, was thought as worthy, as any one in the profession, 
to fill the chair just vacated by the highest judicial officer of the 
Commonwealth in the full vigor of his own well-earned fame? 

There were yet difficulties to be overcome in the case of 
Mr. Ashmun, which bring out in stronger relief the traits of his 
professional character, and invest it with a peculiar charm and 
dignity. He was defective in some of the most engaging and 
attractive accomplishments of the bar. Owing to ill health, he 
could not be said to have attained either grace of person, or 
ease of action. His voice was feeble; his utterance, though 
clear, was labored; and his manner, though appropriate, was 
not inviting. He could not be said to possess the higher attri- 
butes of oratory, copiousness and warmth of diction, persuasive- 
ness of address, a kindling imagination, the scintillations of wit, 
or the thrilling pathos, which appeals to the passions. Yet he 
was always listened to with the most profound respect and 
attention. He convinced, where others sought but to persuade ; 
be bore along the court and the jury by the force of his argu- 
ment; he grappled with their minds, and bound them down 
with those strong ligaments of the law, which may not be 
broken, and cannot be loosened. In short, he often obtained a 
triumph, where mere eloquence must have failed. His con- 
scientious earnestness commanded confidence, and his powerful 
expostulations secured the passes to victory. It has been said, 
and I doubt not with entire correctness, that in the three inte- 
rior counties of the state, to which his practice extended, he 
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was, during the last years of his professional residence, engaged 
on one side of every important cause. Certain it is, that no 
man of his years was ever listened to with more undivided 
attention by the court and bar, or received from them more 
unsolicited approbation. If, to the circumstances already 
alluded to, we add his ill health and deafness, his professional 
success seems truly marvellous. It is as proud an example of 
genius subduing to its own purposes every obstacle, opposed to 
its career, and working out its own lofty destiny, as could well 
be presented to the notice of any ingenuous youth. It is as 
fine a demonstration, as we could desire, of that great moral 
truth, that man is far less, what nature has originally made him, 
than what he chooses to make himself. 

If I were called upon to declare, what were the most charac- 
teristic features of his mind, I should say they were sagacity, 
perspicacity, and strength. His mind was rather solid, than 
brilliant ; rather active, than imaginative ; rather acute in com- 
paring, than fertile in invention. He was not a rapid, but a 
close thinker; not an ardent, but an exact reasoner; not a 
generalizing, but a concentrating speaker. He always studied 
brevity and significance of expression. And hence his remarks 
were peculiarly sententious, terse, and pithy; and sometimes, 
quite epigrammatic. He indulged little in metaphors; but 
when used, they were always direct, and full of meaning. Few 
persons have left upon the minds of those, who have heard them, 
so many striking thoughts, uttered with so much proverbial 
point, and such winning simplicity. They adhered to the 
memory in spite of every effort to banish them. ‘They were 
philosophy brought down to the business of human life, and 
disciplined for its daily purposes. He possessed in a remark-~ 
able degree the faculty of analyzing a complicated case into its 
elements, and of throwing out at once all its accidental and un- 
important ingredients. He easily separated the gold from the 
dross, and refined and polished the former with an exquisite 
skill. He rarely amplified by illustrations ; but poured at once 
on the points of his cause a steady and luminous stream of 
argument. In short, the prevailing character of his mind was 
judgment, arranging all its materials in a lucid order, moulding 
them with a masterly power, and closing the results with an 
impregnable array of logic. 1 had almost forgotten to add, that 
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when about a year ago the legislature of this Commonwealth 
authorized the formation of a new code of our laws, he was 
selected, in connexion with two of our most distinguished 
jurists, to give it its appropriate form and body. ‘To such a 
task, what rare qualifications must be brought! If I have but 
succeeded in impressing upon others my own deep sense of his 
capacity for the task, who is there, that will not join me in 
lamenting his death, as a public calamity ? 

1 must close these hasty sketches, thrown together in the 
midst of various cares, and with the languor of a drooping 
spirit. And yet I would not close them in the language even 
of gloom, and far less of discontent. In the natural course of 
events, indeed, the thought might have been indulged, that our 
respective places would be changed; and that he might be 
called upon at some future time to perform a kindred office for 
one, who had cherished his friendship, and partaken of his 
labors. To Providence it has seemed fit to order otherwise. 
Nor can we justly mourn over the loss of such a man, as those, 
who are without hope or consolation. Thanks be to God, in 
the midst of our sorrows there yet spring up in our hearts the 
most soothing recollections, and the most sublime contempla- 
tions. He is but removed before us to a more exalted state of 
being, immortal and unchangeable. We have nothing to regret 
but for ourselves. The tears, that fall upon his grave, are un- 
stained by any mixture of bitterness for frailty, or for vice. 
The circle of his life was not large, but it was complete. If 
he had lived longer, he might have reared more enduring 
monuments of fame for posterity; but his virtues could not 
have been more mature, or more endeared. They are now 
beyond the reach of accident, or question. They are treas- 
ured up among the records of Eternity. He lived, as a wise 
man would aspire to live. He died, as a good man would 
desire todie. Well may we exclaim: * How beautiful is death, 
when earn’d by virtue!’ 
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ART. II.—FIXTURES. 
Questions arising on changes in the possession of real property. 


Or the different subjects which may be classed under this head, 
it is proposed to offer some considerations upon the law of 
Fixtures. 

It is the object of this law to ascertain, in the various cases of 
changes in the possession of lands and tenements, what articles, 
annexed thereto, by any tenant, are removeable by him or his 
assigns. 

It was the ancient rule that chattels once fixed to the freehold 
became parcel thereof and passed with it. ‘Thus Coke says, 
‘if glass windows (though glazed by the tenant himself) be 
broken down or carried away, it is waste, for the glass is part 
of his house. And so it is of wainscot, benches, doors, windows, 
and the like, annexed or fixed to the house either by him in the 
reversion or the tenant.’ Co. Litt.53a. These articles were 
understood to become part of the real estate ; and, if put up by 
a tenant for life or years, the owner of the fee acquired in them 
a reversionary interest, and the removal of them was conse- 
quently deemed an act of waste. 

The insignificance of personal property as compared with 
real estate, in early times, may account for the adoption of such 
a rule; but, with the progressive improvement of agriculture 
and the arts, such a law, operating in all cases, must, every 
day, become more irksome and impolitic. It must either 
deprive the tenant of many accommodations in the enjoyment 
of real estate, or subject him to the loss of all fixtures which 
may outlast his term of possession. It must operate as a 
restraint upon the improvement of real property; and have a 
general tendency to lessen the amount of its productions and 
profits. 

From the existence of the general rule we have stated, the 
cases in which the right of removal has been allowed, have taken 
the character of exceptions, and are so generally considered. 
Elwes v. Maw, 3 East, 38. Van Ness v. Pacard, 2 Peters’ 
Rep, 137. 
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With the increasing importance and value of personal chattels 
there would be greater hardship in losing those which the tenant 
has fixed up for the comfortable and profitable occupation of 
the premises ; and, moreover, with the advancement of refine- 
ment, the number of articles which are accessary to the enjoy- 
ment of real estate will be enlarged, and the operation of the 
rule thereby extended. 

It is not surprising, therefore, that the right to remove fixtures 
should have received, in process of time, a larger and more 
liberal construction; nor that the extension of it to the various 
parties between whom it comes in question should have been 
unequal, and in proportion to the effect of the causes to which 
we have alluded. ‘Thus it is well known that on the death of 
a tenant in fee the right of the executor to sever articles annexed 
to the realty by his testator and to hold them as personal estate 
is by no means the same which a tenant for life or years would 
possess with respect to annexations to the realty made by him- 
self. Both public policy and equitable considerations favor the 
right of the latter to remove whatever additions he has made, 
if the severance of them will cause no injury to the inheritance. 
But these reasons do not seem applicable in questions between 
the executor and the heir. A tenant in fee simple, having the 
entire ownership of the land, is sure to reap for himself, or to 
confer upon his heir the benefit of his improvements. He may, 
of course, sever the fixtures during his life, or may devise them 
on his death; and, if he does neither, it is reasonable that they 
should go with the estate to the heir. 

In the examination of the subject, due attention to the fact 
that there are different degrees of the right of treating fixtures 
as personal estate is absolutely necessary. During his term a 
tenant for years may sever articles annexed by himself, which, 
if put up and left on the estate by a tenant in fee, would descend 
to the heir. 5 Barn. & Alderson, 625, and 1 Barn. & Cress- 
well, 76. Co. Litt. 53 a, and 1 Atkyns, 477. 

Before a question can arise respecting any article, considered 
as a fixture, it must be annexed in some way to the realty. 
This may be by a constructive or an actual connexion or 
annexation. Some things have been held in England to be 
parcel of the realty, which are not, in a literal sense, fixed or 
fastened thereto. Thus deeds or chattels, if they relate to the 
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title of the inheritance, go with it to the heir. Shep. Touchst. 
469. It is also laid down that deer in a park, fish in a pond, 
and doves in a dove house, will go to the heir and not to the 
executor. Jb. Thus heir looms are construed to be parcel 
of the inheritance by the force of custom. 2 Black. Comm. 
427. ‘The keys of a house are part of the real estate. Shep. 
Touchst. 90. 

By actual connexion or annexation we understand every 
mode by which a chattel can be joined or united to the free- 
hold. We take the words in their largest sense, and to include 
all cases. The article must not, however, be merely laid upon 
the ground ; it must be fastened, fixed or set into the land, or 
some such erection thereon, as is unquestionably part of the 
realty. Bull. N. P. 34. 3 East, 38. Horn v. Baker, 9 
East, 215. 1 Taunton, 21. Locks, iron stoves set in brick 
work, posts, and window blinds afford examples of actual 
annexation. 

It is to be particularly noted that articles may be considered 
real estate as to some purposes and parties, and personal as to 
others. Thus, any fixtures annexed by a tenant for years, and 
which he can remove, may be taken in execution, on a fi. fa. 
against him, severed and sold as his goods and chattels. 5 
Barn. & Ald. 625, Wynn v. Ingleby. Yet it cannot be 
doubted that the tenant may sever articles, put up by himself, 
which, if left on the estate by the owner in fee, would descend 
to the heir. 

It is, therefore, obvious that the line of separation between 
the real and personal estate varies with the different relations in 
which the parties stand to each other. 

But we must not conclude that the same articles will be held 
personalty in all cases, even between the like parties. Look- 
ing-glasses are generally mere personalty ; but, if put up instead 
of wainscot, they have been held to go to the heir. Bac. Ab. 
Tit. Executors and Administrators, H. 3. From their mode 
of annexation in this case, it was to be inferred that they were 
intended to be part of the freehold. 

To ascertain whether a certain chattel is to be deemed in 
any case parcel of the real estate, we must consider, in the 
first place, the mode of annexation, and, in the second, the 
object and customary use of the thing annexed. 
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It is to be observed that the English cases have given great 
weight to the fact that the annexations were made for the pur- 
poses of trade ; and the right to sever fixtures of this character 
has been held entitled to peculiar favor. ‘The leading case on 
this subject is that of Elwes v. Maw (3 East, 38), already 
referred to. 

The pursuits of trade might lead a tenant to put up fixtures 
which would not be particularly useful to a successor in the 
possession ; and the uses of such erections would not have in 
general that close connexion with the realty which appertains 
to fixtures for purposes purely agricultural. 

The operation of the causes which have modified the ancient 
rule was, therefore, sooner felt with regard to fixtures for trade ; 
but it by no means follows that the strict application of it to all 
other cases will be either just or politic. 

If an agricultural tenant puts up a fixture which is not more 
intimately connected with the realty than one annexed by a 
tenant for the prosecution of his trade, it is difficult to assign a 
reason why the right of removal should not attach to both, if 
allowed as to one. 

In our country the distinction between fixtures for trade and 
those for agriculture does not seem to have been generally 
admitted to prevail. Taylor v. Townsend, 8 Mass. R. 411. 
Washburn v. Sproat, 16 Mass. R. 449. Whiting v. Bras- 
tow, 4 Pick. R. 311. And in Van Ness v. Pacard (2 Peters’ 
R. 137) although the case was held to be within the exception 
in favor of trade, it was by no means intimated that the right of 
removal would have been denied, if the erection had been for 
other purposes. 

We shall now proceed to consider to what purposes chattels 
connected in any way with the realty become real property. 
It is necessary to class by themselves the cases which arise 
between parties standing in the same relation to each other ; 
and although the rules may in some classes be nearly the same, 
as, for instance, between executor and heir, and between vendor 
and purchaser, yet it will not in general be safe to apply the 
rules for one to any other class of cases. 

I. We shall first consider questions as to fixtures between the 
executor and the heir. 


From what we have before stated, it may be inferred that 
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the old rule has here retained much of its original strictness. 
We have adverted to the probable causes of such a construc- 
tion, and we may add, that in this country, where lands are 
made very readily liable for all debts, the interests of creditors 
afford still less cause for a relaxation of the rule, in order to 
enlarge the personal estate, than has existed in England. 

What articles, then, connected with the real estate rest in the 
executor as personal property? If a tenant in fee of a house 
tacks or nails a carpet to the floor, hangs or fastens up pictures 
or tapestry, they do not go to the heir but rest in the executor. 
Yet if the ancestor procures window blinds, and hangs them in 
the usual way, they will go to the heir. We think that the 
following rules may be laid down. 

1. If the articles annexed are usual and proper parts of 
tenements, or appendages to real estate, having an evident 
relation to the profits and enjoyment thereof, they will go to the 
heir. ‘Thus windows, wainscot, furnaces, vats in a brewhouse 
fastened to the wall or ground, copper or lead fixed to the 
house, are real estate. Shep. T. 470. Pineries (2 Brod. & 
Bing. 54); pumps (2 Bl. Comm. 428); salt pans fixed for 
making salt from a spring on the land (1 H. Blackst. 260) ; 
stoves set in brick work (7 Mass. R. 432); the stage of a the- 
atre (2 Browne’s R. 285); kettles for dyeing fixed in brick 
work in a fulling mill (15 Mass. R. 159); closets, shelves, 
locks and blinds, (1 Barn. & Creswell, 76); grates (4 Barn. 
& Creswell, 686); as well as all permanent buildings, trees, 
&c., belong to the heir. They clearly fall within the rule we 
have stated. 

2. If the article put up supplies the place of some such usual 
part or appendage, so that its removal will leave the inheritance 
disfigured or incomplete, it would go to the heir: as in the 
case of the looking-glass, put up in the place of wainscot, which 
we have before mentioned. 

3. If the articles are chiefly for the personal use and con- 
venience of the testator, although in a literal sense fastened to 
the real estate, they will, unless so closely united as to fall within 
the preceding division, remain personalty, and as such go to 
the executor. Household stuff (Bac. 4b. Ex’rs. and Ad’rs.) ; 
hangings and tapestry (Harvey v. Harvey, 2 Str. Rep. 1141); 
pictures and glasses, (Beck v. Rebow,1 P. Wms. 94); and 
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articles of furniture in general, are of this class. If put or fixed 
up, not with a view of making them permanent parts of the 
realty ; but merely that they may be most conveniently used, 
they do not lose their personal nature. 

The importance of considering the design and customary use 
of the article cannot be too strongly impressed upon the mind. 
We have seen that a deed may be parcel of the real estate, 
while tapestry or pictures, though fastened thereto, will be 
deemed personalty; and even a building may be merely a 
chattel. Bull. N. P. 34. 

It is a matter of some uncertainty whether the rule, as be- 
tween executor and heir, has been relaxed in favor of trade. 
Bull. N. P. 34. 3 East R. 38. It may be inferred from 
some cases on the subject that where fixtures are for trade 
alone, or for trade in conjunction with the profits of land, they 
will belong to the executor. 3 Atkyns, 15. But much must 
depend upon the mode of annexation, as well as upon custom, 
and the ordinary use of the article. A cider mill has been 
considered personal estate; yet might not a cider mill be so 
put up as to be as permanent as many parts of the freehold, and 
as directly instrumental in obtaining the profits of the land ? 

The proper weight to be given to the fact that the article was 
put up for trade may be this; to ascertain how far it is designed 
for personal use. In the case of the salt pans, (1 H. Bl. 260) 
the profits of the land were derived from a salt spring; and the 
pans were held to belong to the heir, as they were affixed in 
order to obtain the immediate profits of the estate. If the 
realty is permanently improved and fitted for the prosecution of 
a particular trade, as in the case of a brewery, inasmuch as 
the land and buildings will belong to the heir, and the profits of 
the trade are in fact artificially made the profits of the land, 
fixtures for trade would probably go to the heir also. 

Yet if the articles annexed may be equally useful elsewhere, 
may be easily removed, and the trade is not peculiarly the 
means of obtaining the profits of the land, it is evident that these 
circumstances may weigh in favor of regarding articles annexed 
as personal property; 17 Johns. R. 116. 3 Atk. 14; not 
simply because they are intended for trade, but that this fact 
may render it less proper to consider them permanent additions 
to the realty. 
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II. Cases between particular tenants and landlords, remain- 
der men or reversioners. 

It is to be remarked here that the articles which rest in the 
executor of tenant in fee goto him as personal property. They 
do not lose the character of chattels. They would not, in 
general, go with the estate if sold. But those annexations 
which are accessary to the enjoyment of land, and many of 
which a tenant may remove, become real estate, and continue 
such until severed; and, though not expressly mentioned, will 
pass on a sale of the land to the purchaser. The tenant retains 
rather a right to separate them than a right of property. 2 
Barn. & Cresw. 76. 20 Johns. R. 29. 6 Cowen R. 665. 
7 Taunt. 190. 

1. In cases between a tenant for years and his landlord, the 
right of removal is commonly said to be the most extensive. 3 
East, 38. 

We may therefore conclude that articles, which, as between 
executor and heir, will go to the former, will, a fortvort, be 
removeable by a tenant for years. 

Not only these articles, but others accessary to the enjoy- 
ment of real estate, and which it is common to annex thereto 
for permanent use, will, if put up by a tenant for years, be 
subject to a right of removal. 

In most of the cases which we have cited as affording ex- 
amples of articles which will go to the heir, it is stated that the 
like things, if put up by a tenant for years, will be removeable. 

In the English courts, fixtures for trade and domestic con- 
venience have constituted the principal exceptions to the ancient 
rule. 3 East, 38. 1 Bar. & Cres. 77. 

In the United States peculiar respect has not in general been 
paid to these classes of fixtures; but the right of removal has 
been held to depend rather upon the question whether the 
estate will be left in the same condition in which the tenant took 
it, 4 Pick. 311. 

In the case of Van Ness v. Pacard, (2 Peters’ R. 137) a 
building, having a cellar and chimney, put up by a tenant, for 
carrying on the business of a dairyman, and occupied by his 
family and servants, was held to be removeable. 

On the whole, it seems that if a tenant for years puts up 
machinery, (17 Johns. R. 116,) buildings, or any of their usual 
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appendages, they may be removed by him if they are intended 
for purposes of trade; or for trade in conjunction with the 
profits of the land; or, probably, in this country, if the freehold 
will suffer no detriment from the separation of the fixtures. 

There may, however, be cases where the union with the 
soil is so intimate, that the thing annexed will be presumed to 
have been intended as a permanent part of the freehold. Thus 
trees set out, unless by nurserymen, and intended for sale, 
may reasonably be held to become, inseparably, parcel of the 
real estate. 2 East, 91. 4 Taunt. 316. 7 Taunt. 191. 

2. In cases between tenants for life or their executors, and 
the remainder men or reversioners, the right to sever fixtures 
seems to be the same as that of a tenant for years. It is gen- 
erally stated to be the most extensive in the latter instance ; 
but we have met with no cases in which the right of a tenant 
for life, or his representatives, to remove a fixture, was denied, 
because his interest was not a term of years. And it would be 
particularly hard, if a lessee for life should die a day or two 
after putting up a valuable fixture, that his estate should entirely 
lose the benefit of it. It has been held that steam engines 
erected in a colliery, by a tenant for life, should belong to his 
executor, and not go to him in remainder. 3 Atk. 13. 

3. In the case of a tenant at will, there seems to be no 
reason why the like privilege should not be allowed. Whiting 
v. Brastow, 4 Pick. 311. 

The time for exercising the right to remove fixtures is a 
matter of importance. It has been decided that a tenant for 
years may remove them at any time before he gives up the 
possession of the premises. By leaving on the land fixtures, 
which so long as annexed, are as between him and the remain- 
der man or reversioner, part of the real estate, he is held to 
abandon his right of removal. It is generally stated that this 
right is limited to the duration of the tenant’s term ; but it is 
decided that if he holds over, he may remove, so long as he 
retains possession. 1 Barn. & Cres. 79, Panton vy. Robart, 2 
East, 88. 

With respect to tenants for life or at will, having uncertain 
interests in the land, there is no doubt, that after a determina- 
tion of their estates, not occasioned by their own act or fault, 
they or their representatives have a reasonable time within 
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which to remove their fixtures. ‘The suits brought by execu- 
tors of tenants for life for the fixtures of their testators must of 
course be founded on a right of removal subsequent to the 
termination of the life estate. 3 Atkyns, 13. 

Where one person, owning land, permitted another to put up 
a building thereon, the court held that it might be treated as 
the personal property of the latter. 4 Mass. R. 514. As 
there was here merely a license to erect the building, it may 
be concluded that a tenant at will would be entitled to as great 
a privilege. 5 Pick. R. 487. 

If one person voluntarily, and without license, erects buildings 
upon the land of another, they will belong to the owner of the 
estate. 16 Mass. R. 449. And it has been decided that 
erections made by a tenant by the courtesy fall within this rule. 
Ib. 

A custom to remove particular articles may be proved in 
favor of atenant. 2 Peter’s R. 137. It, of course, serves to 
determine whether the customary use of a thing is as a perma- 
nent part of the real estate. 

IiI. Questions arising on the transfer or pledge of the real 
estate. 

1. When the estate is sold and no particular reference made 
to fixtures, it is said that the rule will be the same as between 
the executor and heir of tenant in fee. 20 Johns. R. 29. 

It may be remarked that some articles will pass to the vendee 
which the heir could not take. The growing crop will go to 
the executor against the heir ; but will pass to the vendee with 
the land. Harg. Co. Litt. 55, b.n.2. 2 Barn. & Cres. 
76. So manure lying about a barn has been held to go to the 
vendee of the land. 3 NV. Hamp. R. 503. 

But these things are of a chattel nature and pass rather as 
incidents to the real estate than as fixtures. 

In the case of a sale of his estate by a particular tenant, it is 
to be presumed that the fixtures will pass to the vendee, who 
will have the same right to sever them as was vested in the 
vendor. 

2. On a devise of real estate, things permanently annexed to 
the realty, at the time of testator’s death, will pass to the de- 
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visee. His right as to fixtures will be similar to that of a vendee. 
2 Barn. & Cres. 80. 

3. On the extent of an execution upon real estate, all articles 
annexed thereto, which partake of its nature, and would go to 
a vendee as real property, will pass to the creditor. 7 Mass. 
R. 432. 

4. In mortgages of estates to which fixtures have been 
annexed, it seems that the mortgagee acquires an interest in 
them, as he does in the land itself; and therefore that the 
mortgagor cannot remove them. 1 Atk. 165. 1 Brod. & 
Bing. 506. 15 Mass. R.159. Should the mortgagor retain 
the possession after executing the mortgage, he would no doubt 
be regarded as the tenant of the mortgagee ; and would have a 
tenant’s rights as to severing articles which he had put up sub- 
sequent to the mortgage and prior to surrendering the posses- 
sion. 

The examples we have given will show how difficult it is, in 
many instances, to decide upon the exact boundary between 
the real and personal estate. The uncertainty which must pre- 
vail to some extent in this branch of the law is, perhaps, the 
necessary consequence of the nature of the subject. When we 
consider the changes of manners and customs, and the variety 
of uses to which the same thing may be assigned by the dif- 
ferent tastes or pursuits of individuals, this uncertainty will no 
longer surprise us. 

We have not entered upon a minute discussion of all the 
cases concerning Fixtures, which may be found; but, have 
endeavored to select those which throw the most light upon the 
subject ; and if we have succeeded in indicating some of its 
general principles, our end will have been attained. 





ART. 1V.—LITERARY PROPERTY. 


We live in an age which may, with rigorous accuracy, be 
styled ‘the age of bookmaking.’ That important engine, the 
press, is incessantly teeming with the results of intellectual 
effort, which, to use a homely expression, ‘command a ready 
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market.’ As it is not rational to suppose that works of the 
understanding would be thrown with such prodigality upon the 
public unless they were purchased, this may be called the 
* Golden Age of Authors.’ There can be no fact more distinctly 
presented to our view than that now existing of a general 
eagerness for knowledge, and an increasing taste for the beauties - 
of literature. We see in the hands of persons of every class 
and vocation, not merely the glowing creations of fancy, and the 
exciting accounts of adventurous pioneers and navigators, but 
the more substantial tract of the theologian and moralist, and 
the more instructive narrative of the historian and biographer. 
The most intricate calculations in arithmetic and the most 
elaborate deductions in logic are popular beyond former exam- 
ple ; and never before did the nice and refined specimens of 
technology find as many admirers. ‘This prominent trait in the 
character of our age and country, though it constitutes a theme 
fertile and intensely interesting, we do not mean to dwell upon ; 
and the little we have said about it is intended as an apology for 
calling attention to the subject of literary property. 

The great commentator on the laws of England, Sir Willian 
Blackstone, has told us, that ‘ pleased as we are with the pos- 
session of property, we are afraid to look back to the means 
by which it was acquired, as if fearful of some defect in our 
title.’ This affirmation, whether it be generally true or not, is 
certainly pertinent as applied to literary property, by which is 
understood the right of an author to the emolument arising from 
the sale of works that have been the result of his own intel- 
lectual faculties. Upon examination, there will not merely 
appear occasion to distrust the title to such emoluments, but 
there will be discovered a positive absence of the same out- 
works and barriers which the law of the land has reared for 
the protection of property in objects wholly of a corporeal char- 
acter. The latter is defended by barricades which even the 
legislature cannot surmount, while the former is circumscribed 
and limited by legislative enactment. What would a merchant 
or a manufacturer think of the civil institutions of his country, 
if they allowed him to take the earnings of his ship or his fac- 
tory for a definite period, and then required a total surrender? 
In this condition stands an author, who by study and toil and 
time has produced a work of infinite importance to the public, 
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or one which may contribute abundantly to their entertainment ; 
and the term of forbearance has in some cases been even less 
than the time that was required in executing the work. A 
monkey or a parrot is the owner’s in perpetuity, while the ad- 
mired mental effusions of a Scott or an Irving, or the far more 
stupendous productions of a Newton or a Franklin, are to be 
enjoyed by the owners but for a limited period. This regula- 
tion must not only strike every person as a palpable incongruity 
in the code of the law of meum and tuum; but it has been 
most surprisingly misnamed, ‘the encouragement of literature.’ 
We are naturally led to inquire how so offensive a discrepancy 
in the otherwise harmonious system of property law came to 
exist, and for the gratification of such curiosity we of course 
turn to history. 

Before the invention of the art of printing we all know there 
was not the same opportunity of committing robbery upon 
another’s intellect as there since has been; and the origin of 
what is now called ‘copyright’ is to be referred to that mo- 
mentous era. ‘Though the Chinese are said to have been 
acquainted with the art about 1100 years before Christ, it has 
never been pretended that it was known tothe Romans. There 
is evidence, however, sufficient to satisfy us that according to 
the sentiments of the Romans a man has the same inherent and 
continuing right to the productions of his mind that he has to 
the fruits of his physical labor. It is true, that by the Roman 
law, if a person wrote any thing upon the paper or parchment 
of another, the writing was considered to belong to the owner 
of the blank material; a rule which only had reference to the 
mechanical operation of writing, and did not apply to works of 
genius and invention — as in painting upon another’s canvass — 
in which case the same law gave the canvass to the painter. It 
is, moreover, well authenticated that the sale of literary copies 
for recital is as ancient as the times of those celebrated votarists 
of the Thalian muse — Terence, Martial, and Statius. 

With the invention of the art of printing, about the beginning 
of the fifteenth century, an author became exposed, when his 
work came from the press, to the interference of a reprint ; and 
the idea then entertained seems to have been that he was pro- 
tected by law from such interference ; that he had the exclusive 
right of printing the work, and that he might transfer the right 
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to others. Publishers appear to have been known at an early 
period. It is said that John Otto, born at Niirnberg in 1510, 
is the earliest on record who made contracts for copyright as 
publisher, and some years after there were two dealers in the 
same way who set up at Leipsic. 

After the introduction of printing into England‘it was for a 
long time the prevailing opinion, that a perpetual property ex- 
isted in an author’s work ; and that such property was invaded 
by any reprint without the knowledge and concurrence of the 
author. Its existence was recognised by various decrees of the 
court of Star Chamber in the sixteenth and seventeenth centu- 
ries, and by several acts of Parliament in the seventeenth 
century. From 1558—two years after granting the first 
charter to the Stationers’ Company of London —there are 
entries of copies for certain persons in their register; and in 
1559, and subsequently, there are persons fined for printing 
other men’s copies. In 1573 there are entries which notice 
the sale of the copy and the price. As late as 1769, in the 
great case in which was involved the right to print Thompson’s 
Seasons,’ one of the questions discussed was, whether, at com- 
mon law, an author has the sole and exclusive copyright in 
himself or his assigns in perpetuity; and it appears from the 
verdict of the jury rendered in that case that it had been the 
custom to purchase from authors the perpetual copyright of 
their books, to assign the same from hand to hand for valuable 
consideration, and to make the same the subject of family set- 
tiement for the provision of wives and children. This early 
practice was as it should have been. It accorded with the 
dictates of natural justice, and beyond all that, was recommended 
for its conformity to the great constitutional maxim, that ‘ private 
property shall not be taken for public use without just compen- 
sation.” Even in the reigns of Elizabeth and James |., when 
monopolies were the subject of discussion, copies of literary 
works were protected, and were not viewed in the same light 
as a trade, manufacture or mechanical instrument. 

The want of an adequate remedy, in the case of violation of 
copyright, induced the proprietors of copies, in the years 1703, 
1706, and 1709, to apply to parliament for protection. They 


' The case of Millar v. Taylor, 4 Burrow’s Rep. 2303. 
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had previously been so long secured by penalties that an action at 
law was deemed an inadequate remedy ; and the idea was not 
then entertained that a bill in equity could be brought but upon 
letters patent adjudged to be legal. In support of the applica- 
tion to Parliament it was said, —‘'The liberty now set on foot 
of breaking through this ancient and reasonable usage is no way 
to be restrained but by an act of Parliament. For, by common 
law, a bookseller can recover no more costs than he can prove 
damage ; but it is impossible for him to prove the tenth, nay, 
perhaps the hundredth part of the damage he suffers; because 
a thousand counterfeit copies may be dispersed into as many 
different hands all over the kingdom, and he not be able to 
prove the sale of ten. Besides, the defendant is always a pau- 
per; and so the plaintiff must lose his costs of suit. ‘Therefore 
the only remedy at common law is to confine a beggar to the 
rules of the King’s Bench or Fleet; and there he will continue 
the evil practice with impunity.’ This application to Parliament 
finally resulted in an act passed in 1710—commonly called 
the statute of Anne — which provided that authors of works 
then printed should have the sole right of printing them for the 
term of twenty-one years; and that the author of any work 
subsequently printed should have the sole right for the term of 
fourteen years, and for another fourteen years if the author be 
living at the end of the first term. This enactment for a con- 
siderable period was understood, as it purported in the pream- 
ble, to be declaratory of the common law right of authors, at 
the same time it gave a more efficient remedy, for a specified 
period, for the enforcement of such right. The truth of this 
assertion is made to appear by the fact, that several cases are 
recorded of injunctions being granted to protect copyrights, 
long after the time prescribed by the statute of Anne had ex- 
pired. We may mention among such instances the injunction 
granted by Lord Chancellor Hardwicke, against printing the 
Paradise Lost of Milton, the title to which was derived by an 
assignment from the poet himself seventy-two years before. 
We now approach the period in the history of the British 
law of copyright when the decree was first issued that the days 
of this right were numbered. The subject matter of the con- 
troversy which terminated thus calamitously for authors was no 
less than the ‘ seasons and their change,’ as sung by the immortal 
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James Thompson. This popular poet soon overcame the dis~ 
advantages of obscurity and poverty with which he had to strive 
upon his entrance into the vast metropolis of the British empire, 
by the publication of his ‘Seasons ;’? a work which appeared at 
several times between the beginning of the year 1727 and the 
end of the year 1729. About the latter period a bookseller of 
the name of Millar purchased from the author his copyright, 
and received the same, in professional diction, ‘to himself, his 
heirs, and assigns forever.’ In 1763, thirty-four years after- 
wards, another bookseller, by the name of Taylor, published 
and sold, without Millar’s consent, the same favorite composi- 
tion. Whereupon Millar sued Taylor; and in his behalf, his 
counsel insisted that there is a genuine property remaining in 
authors after the publication of their works, and that such pro- 
perty exists independent of, and is not taken away by the statute 
of Anne. Of this opinion were three out of the four judges 
who sat on the trial, and among them no less a personage than 
Lord Mansfield. Had the litigation been concluded by this 
decision, the established rights of authors would have continued 
unimpaired ; but it did not stop here. Some years afterwards, 
upon an appeal from a decree in chancery, founded upon this 
decision, to the House of Lords, all the judges were directed to 
deliver their opinions. Lord Mansfield, though it was well 
known he adhered to his former opinion, expressed no opinion, 
it being unusual, from reasons of delicacy, for a Peer to sup- 
port his own decision. Of the remaining eleven judges, there 
were eight to three in favor of an author’s right at common 
law; and there were seven to four who were of opinion that 
printing and publishing did not divest the author of the right. 
But upon the great question, there were only five of opinion 
that the author’s right was not abridged by the statute of Anne, 
and six of the opposite opinion ; and finally the House of Lords 
decided that an author has no protection against piracy after 
the expiration of the time mentioned in the statute; though, as 
we have seen, the twelve judges were just equally divided in 
opinion on the subject. Thus was it that in Great Britain 
authors were despoiled at the end of an allotted term, of the 
fruits of mental labor ; and the work, it appears, was done in the 
face of the opinions of two of the greatest lawyers that England 


has ever produced, viz. Sir William Blackstone and Lord 
Mansfield. 
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Literary property, from which society derives greater benefit 
than from any other, and which the common sense of the British 
nation had treated for centuries as quite as sacred and inviolable 
as any other property, now existed only by the special favor of 
Parliament; and Parliament, while thus riding over private 
rights, and sequestrating, as it were, individual earnings, claimed 
credit in so doing for their encouragement of literature. That 
such a specimen of inconsistency and injustice should have 
been displayed in Great Britain, where the general right of 
property is universally acknowledged and effectually guarded, 
is unaccountable. The decision was made, but the world is 
left to divine for what reasons. It was an example which, for 
obvious reasons, had its influence in our own country. When 
public attention was first drawn to the subject of literary pro- 
perty in the United States, an author seemed to be regarded as 
a kind of outlaw, so far as relates to the fruits of his mind, no 
one appeared to think that he could lay claim to such fruits 
without the will of the legislature to that effect expressed in 
the direct terms of a statute. The owner of property in gen- 
eral, it was at the same time well understood, was shielded by 
outworks which even the legislature could not surmount; and 
yet the owner of a literary composition was considered entirely 
dependent upon the caprice of the legislature. That such was 
the prevailing sentiment, we have evidence afforded by the 
constitution itself. The constitution provides that Congress 
shall have power ‘to promote the progress of science and of 
the useful arts, by securing for Limirep times, to authors and 
inventors, the exclusive right to their respective writings and 
discoveries.’ Very soon after the adoption of the constitution, 
an act was passed by Congress adjusting the term of the enjoy- 
ment of copyright; and in 1802 another copyright act was 
passed. The most important provisions of these acts were 
copied from the before mentioned statute of Queen Anne, and 
the supplementary statute of George I.; and accordingly the 
term for which a copyright was first secured in this country was 
fourteen years, with an additional fourteen years, if the author 
be alive at the end of the first term. This indulgence to authors, 
it seems, after trial, was not deemed adequate to the purpose of 
giving full encouragement to literature; for in the reign of 
George III. the British Parliament fixed the term at twenty- 
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eight years; and at the end of that term, if the author should 
be alive, he might be indulged for the residue of his life. But 
it was not until the year 1831 that American authors were 
placed upon a better footing. In that year a bill was reported 
by Mr. Ellsworth, of the judiciary committee of the House of 
Representatives of the United States, which finally became a 
law, to amend and consolidate the acts respecting copyright. 
By the passage of this bill an author is permitted to enjoy, as 
in England, the exclusive copyright for twenty-eight years, 
with the privilege of renewal for fourteen years; the same 
right to renew being extended to the author’s widow, child, or 
children. ‘This act of Congress has likewise the credit of dis- 
pensing with certain ceremonies that were before requisite in 
obtaining a copyright, which were entirely useless and exceed- 
ingly burthensome. Such is a succinct account of the British 
and American law of literary property. 

A greater share of favor has been extended to authors in 
most of the countries of Europe, than in the more liberal and 
enlightened countries, in other respects, of England and the 
United States. Even in Russia, every author or translator has 
the exclusive copyright during his life, and his heirs enjoy the 
same privilege for twenty-uve years after his death. Another 
striking feature in the Russian law, is, that no printed or manu- 
script work can be sold for the payment of the author’s debts. 
In Norway and Sweden the copyright is perpetual. 

The copyright is also perpetual in Germany, the very coun- 
try where the art of printing was invented. But in Germany 
an author has to labor under this inconvenience, viz. that his 
copyright only extends to the state in which it has been granted. 
Each state of the confederation has its own law of copyright; 
and an author is secured against piracy only in the state where 
his work is printed. But he writes for all, because all speak 
the same language. If the work have merit, it is immediately 
reprinted in some neighboring state; and as the re-printer is 
not obliged to pay any thing for copyright, he of course can 
afford to undersell the original publisher. Hence the unpleas- 
ing exterior of most German books, and their coarse spongy 
paper and worn out type. The reason then is obvious, why a 
German publisher risks as little as possible in his hazardous 
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to reprint, by making his own edition as cheap ashe can. ‘This 
system has shown its effects in keeping up the frequency of 
publication by subscription, even among authors of settled rep- 
utation. ‘The inconvenience here pointed out as existing in 
Germany, would have been felt in full force in the United States, 
had not the sole jurisdiction of the subject of copyright been 
conferred upon Congress. 

In France, prior to the year 1777, there does not appear to 
have been any legislation upon the subject of literary property. 
But, by a royal decree of that year, a legal existence of such 
property was maintained, by giving to the author of a work the 
power of obtaining the exclusive privilege of publishing it; and 
by declaring ‘ that every author who should obtain this privilege 
should enjoy it to him, his heirs, and assigns forever, — provid- 
ed he did not assign it to any bookseller, —in which case, the 
duration of the privilege should, by the act of assignment, be 
limited to the life of the author.” In this condition did the law 
remain till the Revolution, when owing to the word ‘ privilege’ 
having been used in the decree of 1777, literary property was 
deprived of legal protection by the celebrated decree made by 
the National Assembly, on the night of the 4th of August, 1790, 
by which privileges of every description were abolished. This 
injustice was soon partially remedied. By a decree of the 9th 
of July 1793, it was declared, that authors should enjoy exclu- 
sively during their lives, the emolument of their works; and 
that their heirs or assigns should enjoy the same for the term 
of ten years after their death. The passage of this decree at 
that precise time, affords a remarkable illustration of the pecu- 
liar character of the French people. The singularity of the 
occurrence seems to have attracted the notice of Chancellor 
Kent, who has pronounced it ‘a singular fact in the history of 
mankind, that the French National Convention in 1793, should 
have busied themselves with a law of the kind, when the whole 
Republic was at that time in the most violent convulsions ; when 
the combined armies were invading France and besieging Va- 
lenciennes; and when Paris was one scene of sedition, terror, 
proscription, imprisonment and judicial massacre.’ Since the 
decree passed under the awfully exciting circumstances just re- 
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lated, the public voice in France has been raised for the further 
extension of the term for which an author’s property in his 
works, is secured to him and his family. The truth is that the 
descendants of some of the most eminent French writers, have 
been reduced to solicit charity, while the works of their ances- 
tors were constantly republished as public property. By the 
law of France, as it now stands, the copyright of an author ex- 
tends to twenty years after his death, being ten years longer 
than before ; and a proposition has been lately made to amplify 
the term to fifty years. 

We have thus given a compendious account of the law of 
literary property as it has existed, and as it now exists, in the 
principal countries of Europe, and in the United States. As 
to what kind of publications are a fair subject of copyright, it is 
not our intention to investigate elaborately. We will, however, 
just refer to a few decisions of interest on the subject. An 
author, under the statute of Anne, has a copyright in new cor- 
rections and additions to an old work.' A question, as to the 
right to publish private letters, arose on application made by Mr. 
Pope for an injunction against Curl, the bookseller, to prevent 
him from continuing the publication of a book entitled ‘ Letters 
from Swift, Pope, and others.’ It does not appear to have 
been denied, that the letters were genuine; and the following 
points were adjudged by Lord Hardwicke: Ist. That there 
was no distinction between a book composed of letters which 
come out to the world either by permission of the writer or 
receiver of them, and any other learned work ; that they were 
within the protection of the statute of Anne; and that the same 
rule extends to sermons which the author might never have in- 
tended to publish, but which were collected from loose papers 
and brought out after his death. 2d.'That when a man wrote 
a letter, it was not in the nature of a gift to the receiver; it 
gave him but a special property. The paper might belong to 
him, but that did not give a license to any person whatsoever 
to publish it to the world, for at most, the receiver had but a 
joint property with the writer. The bill having been filed by 
Mr. Pope, the injunction was granted, but confined to his own 
letters.” An injunction was also granted to restrain the publi- 


' The case of Cary ». Longman, 1 East’s Rep. 358 
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cation of Lord Chesterfield’s Letters to his Son, although the 
widow of Mr. Stanhope was the publisher, because she had not 
obtained the consent of Lord Chesterfield in his lifetime, or that 
of his executors after his death.’ Private letters are frequently 
given to the world, and such letters coming from persons of 
distinction, have been deemed of considerable value. Every 
private letter upon any subject, to any person is not to be con- 
sidered as a literary work to be protected upon the principle of 
copyright. Letters in the prosecution of commercial or other 
business cannot be viewed as a literary work, in which the 
writers have a copyright.” A newspaper does not fall within 
the intent and meaning of the copyright act of the United 
States. ‘This point was determined in the Circuit Court of the 
United States in New York in the year 1829; upon which 
occasion Judge Thompson remarked, that, though great praise 
may be due to the proprietors of newspapers for their industry 
and enterprise, yet it is not contemplated to reward them in 
the same way that authors of works of a more scientific, dura- 
ble, and permanent character, are rewarded. But though a 
newspaper is not regarded as a fair subject of copyright, a 
person who sells a newspaper establishment is not allowed to 
continue a publication under the old name. The vendor, in 
such case, may, however, set up a rival print under a new 
name. ‘These two points were sanctioned by judicial authority 
in the case in chancery which grew out of the sale of Mr. 
Noah’s popular ‘ National Advocate,’ published by him a few 
years since in the city of New York.° 

We next propose to consider briefly the foundation of the 
rights of authors. The copyright act of Congress is generally 
viewed by the people of the United States as a boon ; that is to 
say, the common belief is, that antecedent to the act, an author 
after publication could claim no exclusive right whatever to his 
production, and that in fact all the right he now has is derived 
entirely from the act. This popular error is one that should be 
corrected, especially as it is so easy to do it. Why, we should 
like to be told, has not an author, upon settled principles of 


? Ambl. Rep. 737. 
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general law, the same amplitude of interest in the profits of his 
work that a merchant has in the earnings of his ship? How is 
the right of property in an original essay, novel or history, to be 
distinguished from the general right of property, which is not 
only protected by the institutions of society, but founded in the 
never-ceasing law of nature? Were we in a state of nature, 
we could perceive that the effect or produce of the labor of A 
is not the effect of the labor of B; and conscience would 
promptly inform us, that this effect or produce belongs to A and 
not to B. To establish the right of A upon a more substantial 
basis was one of the great benefits anticipated from the institu- - 
tion of civil society, and one of the main inducements for the 
establishment of government. It is obvious then that one of the 
indispensable duties of those who have been commissioned to 
superintend the concerns of the community, is to ensure to 
individuals an unmolested enjoyment of their earnings. Let us 
apply these plain principles to an author. His work is the 
creation of his own mind, and effect of his own labor. The 
style is his, the arrangement is his, the sentiments are his. 
While the composition continues in manuscript, it will be readily 
admitted that it may be disposed of as the author pleases. He 
may give it to a friend, or to the public; or he may keep it 
under lock and key, according to his fancy. But it has been 
contended that the act of publication is an abandonment of the 
property ; that it is tantamount to a gift to the community. On 
the same metaphysical ground, if a man’s horse be found at 
large in the highway, his property in the animal has vanished 
and has been transferred to the public. Whoever dreamed of 
an abandonment of property without a manifest intention to that 
effect? If it be merely the intention of the author to give to 
the public authority to use the work, and to reserve to himself 
the profits, the right to gainsay him has never yet, and never 
will be, made clear to the comprehension. We have all heard, 
if we have not had the occular enjoyment, of the magnificent 
gardens of Mr. Niblo in New York. These gardens are in 
the soft and fragrant season of summer thrown open to the 
public, but they still belong to the enterprising proprietor, who 
invites visiters only that he may derive pecuniary emolument. 
Those who are attracted to his establishment, and they are 
many, may walk there, or sit there, and view its beauties and 
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its grandeur ; but they do not venture to cull a single flower or 
sever a single twig; and if Mr. Niblo should be gravely informed 
at the conclusion of an evening’s exhibition, that his visiters 
claimed the title to his grounds, it would no doubt surprise him. 
The case of the author is similar; when he writes and prints a 
book and sends it out into the world, so far from intending to 
abandon the profits arising from it, he shows a contrary inten- 
tion. The act of publication for profit is in itself an assertion 
of property, and is as widely apart as possible from an aban- 
donment. Besides, the publication is not a mere declaration of 
an intention on the part of the author to appropriate the profits 
of his work to himself, but it is the only mode of making it pro- 
fitable. Until published it is of no intellectual advantage to the 
public and no pecuniary advantage to the author; and to con- 
strue the necessary act by which a literary work can be made 
profitable to be destructive of the author’s right, and a relin- 
quishment of profits, is the most glaring absurdity. It is no less 
than inflicting a forfeiture of a right for the very act which is 
required to render the right available to the possessor and useful 
to society.’ No one then can refuse his assent to the proposi- 
tion advanced by Mr. Justice Ashton. ‘I do not know,’ says 
he, ‘nor can I comprehend any property more emphatically a 
man’s own, nay, more incapable of being mistaken, than his 
literary work.’? 

We shall dismiss the part of the subject we are now upon by 
copying the reasoning of the celebrated Scotch jurist, Lord 
Monboddo, which he offered in the British House of Lords. 

‘That every author has a property in his own manuscript has 
not been denied; and it has been admitted that in consequence 
of this property he may, as the law now stands, print it if he 
pleases, and so far reap the fruits of his property. Let us then 
suppose that the author, instead of multiplying copies by the 
press, makes several in writing; and that he gives the use of 
one of these copies to a friend. This happened in the case of 
Lord Clarendon’s history ; and it was there adjudged, that the 
person who got the use of the copy, had not a right to print it, 
though it did not appear that when he got it he was laid under 


1 See Philomathic Journal for 1825. 
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any restraint or limitation as to the use of it. It is true indeed, 
that the person in that case got the use of the MS. for nothing. 
But would it have altered the case if Lord Clarendon’s heir, 
in consideration of the expense or trouble of transcribing the 
MS. had made him pay something for the use of it? Or sup- 
pose that, instead of transcribing it, he had taken the more ex- 
peditious way of taking copies of it bythe press? It appears, 
therefore, that by giving the use either of MS., or book, for hire or 
without hire, I do not give the liberty of reprinting it, even though 
no such condition was mentioned. And so it was adjudged by 
my Lord Hardwicke in the case of a letter, of which the man 
to whom it was written and sent appears to be as much the 
proprietor as any man of any book or MS., and yet he is not 
entitled to print it. I hold it to be part of the contract of emp- 
tion, when a book is sold, that it shall not be multiplied. In 
the case of a printed book, it is not only understood, that the 
purchaser shall not reprint it; but it is expressed. For the 
title-page bears that it is printed either for the author, or for 
some bookseller to whom he has assigned the copy ; the mean- 
ing of which cannot be that the author or the bookseller has a 
right to the copies already printed, (for as they are in his pos- 
session such advertisement is altogether unnecessary) but to 
intimate that he has the sole right of printing; so that the sell- 
ing a book with such a title is in effect covenanting that the 
purchaser shall not reprint it.’ 

Though the right to a literary composition is sustained by 
the same broad principle upon which claims to property in 
objects of a more corporeal nature are supported, viz. that 
whatever is the result of a man’s labor belongs to him; there 
are powerful considerations of a public nature which may be 
offered by way of recommending a pecuniary reward to literary 
labor. The interests of learning are essentially promoted by 
bestowing such reward upon authors of merit. Virgil dedicated 
his Georgics, and Horace his Odes, to Mecenas ; and so sensi- 
ble of the truth of our position were the Romans, that even in 
the days of their degeneracy writers were rewarded at the 
hands of generous Mecenases in proportion to their ability of 
rendering themselves useful to their country. One of the good 
effects of the art of printing — an art unknown to the Romans — 
is, that it has been the cause of multiplying copies; and by 
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thus introducing a general taste for reading, it has finally ena- 
bled authors to repay themselves for their labor without, as was 
once the practice, offering humiliating adulation to an individual, 
a practice which tends to corrupt ‘ both him who gives and him 
who takes.’ An author has now only to give his productions 
to the world, and — the severity of captious or envious critics 
to the contrary notwithstanding —he is certain of reaping all 
the pecuniary reward which his production deserves; and this 
assurance continues so long as he is secured by the laws of his 
country against piratical invaders. The remark of Lord Cam- 
den in the House of Lords upon this subject is a specimen of 
miserable bombast. ‘ Glory,’ says he, ‘is the reward of science, 
and those who deserve it scorn all meaner praise; it was not 
for gain that Bacon, Newton, Milton, and Locke instructed the 
world.’! The fallacy of the sentiment, clothed in this declam- 
atory language, has provoked a reply from Mrs. Macaulay. 
In what this lady has been pleased to call a ‘Modest Plea for 
the Property of Copyright,’ a work published in 1774, she thus 
treats the lofty flight of Lord Camden: —‘ These are undoubt- 
edly fine sentiments; but alas! the love of filthy lucre, or the 
cravings of nature, will sometimes prevail even over the refine- 
ments of genius and science! ‘There are some low-minded 
geniuses, who will be apt to think they may, with as little 
degradation to character, traflic with a bookseller for the pur- 
chase of their mental harvest, as opulent land owners traffic 
with monopolizers in grain and cattle, for the sale of the more 
substantial products of their lands. They will be apt to con- 
sider, that literary merit will not purchase a shoulder of mutton, 
or prevail with sordid butchers and bakers to abate one farthing 
in the pound of the exorbitant price which meat and bread at 
this time bear; the brewer, the linen-draper, the hosier, &c. 
will all think their ignorance in letters an excuse for extorting, 
for the mere necessaries of life, sums which the wretched 
author has not wherewithal to pay: and it is to be doubted, if 
a sheriff’s officer, wuen a cast of his office is necessary to con- 
duct the self-denying philosopher to the last scene of his glory, 


1 Lord Camden seemed highly refined indeed in his notions of authors ; 
and it seems by the speech from which we have extracted that he could not 
endure the idea that a literary man should traffic with ‘a dirty bookseller. 
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it is to be doubted, I say, whether he will abate one tittle of his 
customary extortions. These are evils which ‘the sublime 
flights of poetic fancy do not always soar above.’ 

We perceive by this excellent retort of Mrs. Macaulay, that 
while she was an ornament to literature, she was at the same 
time no bad advocate of the rights of its votaries. She has 
most admirably exposed the absurdity, that authors can be made 
to laugh and thrive upon mere glory; and that they are infi- 
nitely above the considerations of the useful,- the convenient, 
and the necessary. 

There have been some writers of great minds, no doubt, 
whose love of science has engrossed every other feeling and 
made them insensible, in a degree, to the influence of pecuniary 
reward. Such we have reason to believe were Newton and 
Locke ; though the former was gratified by a place and pension, 
and the latter reaped a more substantial return than the mere 
re-echo of his name. Spenser, Waller and Dryden did not 
deem it beneath their dignity to listen to the solicitations of na- 
ture, and even the father of English poetry, Chaucer, was quite 
sensible of the value of pecuniary independence. It is indeed 
very apparent, that English literature is greatly indebted for’ its 
present advancement to the stimulus of money, without which it 
would have been comparatively diminutive and meagre. Shak- 
speare wrote plays with the sole view of filling the house. ‘Thomp- 
son was urged by poverty to undertake the ‘ Seasons,’ the poetry of 
which is not the less animated by reason of the cause of the im- 
pulse thus given to his muse. The contributions of Goldsmith to 
the Reviews of the day exalted him above dependence and re- 
iieved him from despondency ; and had not an increased inclina- 
tion to exert his genius been so given, our fancy and taste would 
never have had an opportunity of luxuriating in the ‘ Vicar of 
Wakefield,’ the ‘ Deserted Village,’ and the ‘ Traveller.’ Pope 
was not more successful in effecting a reconciliation by the effu- 
sions of his muse upon the sportive conduct of a gentleman in 
cutting off a lock of a lady’s hair, than he was in effecting his 
own reconciliation to the profession of an author by his translation 
of the Iliad, —a performance which enabled him to sit beneath 
his own ‘vine and fig-tree,’ in the retirement of Twickenham. 
Lord Byron, standing ‘in Venice on the bridge of sighs,’ and 


leisurely contemplating the ‘palace’ and the ‘prison,’ did not 
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view the frowning aspect of the latter with less complacency 
because he received remittances from his London bookseller. 
One of the most affecting as well as striking instances of the 
truth of what we are endeavoring to show has been afforded by 
Dr. Johnson, who wrote his Rasselas in order to enable him to 
defray the expenses of his mother’s funeral. If any other evi- 
dence be required to prove that a suitable pecuniary reward 
has not a tendency to smother the ardor of genius, we can 
adduce it in plain figures. The poems of Cowper, in 1815, 
when the copyright had but two years to run, sold for 8000 
guineas. Campbell received for his ‘ Pleasures of Hope,’ after 
the work had been published fifteen years, 1000 guineas. 
Moore has a life annuity of £500 for his ‘Irish Melodies ;’ and 
the late lamented Sir Walter Scott, besides the heavy sums he 
has received for his enchanting and instructive novels, took, in 
1815, 3000 guineas apiece for his three last poems. 

There is another class of authors who perhaps have not been 
less useful to the community than those we have noticed; we 
mean the authors of works designed for the use of schools and 
academies, such as grammars, arithmetics, spelling books, &c. 
Works of this description—much for the promotion of the 
great cause of education — have within the few last years been 
surprisingly multiplied ; and the authors of them have doubtless 
been stimulated to their useful labor by the desire of reaping the 
pecuniary fruits of that labor. ‘Those who have undertaken 
such works as Dane’s Digest of American Law, and Webster’s 
Dictionary, have unquestionably done so with far more alacrity 
than they otherwise would have done had they not, besides the 
glory, have contemplated a solid provision of some duration for 
themselves or their posterity. 

Lord Kaimes thought that a perpetual copyright would be ‘a 
monopoly more destructive to learning, and even to authors, 
than a second irruption of Goths and Vandals.’' It is surpris- 
ing that his lordship should have so mistaken the meaning of the 
word ‘ monopoly,’ and that he should have anticipated the dis- 
astrous consequences he describes, from a perpetual copyright. 
The first question to be settled is, does not an author absolutely 
possess such right in the absence of all statutes? We think that 
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we have pretty well established that he does. If he has the 
right, then, independent of legislative enactment, it is, instead of 
a monopoly, a right of property resting upon the same broad 
principles as the right to cattle, corn, furniture, jewels, &c. 
The copyright act of Congress is not in the nature of a grant, 
but quite the reverse; for it permits an author to enjoy what is 
his own for a limited time only; and in this respect there is a 
difference between the law of copyright and the law of patents. 
The exclusive right given by the latter to an invention or im- 
provement, is a monopoly, since it deprives others for a certain 
time of the chance of making the same invention or improvement 
themselves. It is taking from the public the right they before 
had and vesting it exclusively in a single individual; and the 
object in creating such monopoly —the only one known in this 
country —is to encourage new inventions, improvements, and 
discoveries. ‘The disastrous consequences to learning and to 
authors, apprehended by Lord Kaimes, were altogether imagin- 
ary, as every one must see that it is always for the interest of 
the vender of a literary production—a bookseller—to keep 
the market well supplied at a reasonable price. 

It has been several times suggested that literary piracy should 
be made criminal, and punished like other theft, by fine and 
imprisonment. Whether such be proper or not we shall not 
now consider. [ut one thing we deem quite certain, and that 
is, that no species of theft reflects, in the estimation of men 
generally, more discredit upon him who commits it, than that 
which consists in deliberately seizing the fruits of intellectual 
labor, to the loss and injury of the author. 

It reflects little credit upon the United States that they should 
have remained in the rear of every other nation, in awarding 
justice to authors, and extending encouragement to literature, 
until the year 1831. We shall here quote from the Report of 
the Judiciary Committee who in that year were instrumental in 
lengthening the term of copyright; and this we do with the 
view of showing what were the conclusions at which that com- 
mittee arrived upon mature deliberation of the subject under 
consideration, and that their conclusions correspond with our 
own. 

‘ Your committee believe that the just claims of authors require 
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from our legislation a protection not less than what is proposed in 
the bill reported. Upon the first principles of proprietorship in 
property, an author has an exclusive and perpetual right, in pre- 
ference to any other, to the fruits of his labor. Though the nature 
of literary property is peculiar, it is not the less real and valuable. 
If labor and effort in producing what before was not possessed or 
known will give title, then the literary man has title, perfect and 
absolute, and should have his reward : he writes and he labors as 
assiduously as does the mechanic or husbandman. ‘The scholar 
who secludes himself, and wastes his life, and often his property, 
to enlighten the world, has the best right to the profits of those 
labors : the planter, the mechanic, the professional man cannot 
prefer a better title to what is admitted to be his own. Nor is 
there any doubt what the interest and honor of the country de- 
mand on this subject. We are justly proud of the knowledge and 
virtue of our fellow citizens. Shall we not encourage the means 
of that knowledge, and enlighten that virtue, so necessary to the 
security and judicious exercise of civil and political rights? We 
ought to present every reasonable inducement to influence men to 
consecrate their talents to the advancement of science. It cannot 
be for the interest or honor of our country that intellectual labor 
should be depreciated, and a life devoted to research and labori- 
ous study terminate in disappointment and poverty.’ 

It will be seen by the above extract, that a respectable com- 
mittee of the House of Representatives assert, that an author, 
according to all the rules of law, has a perpetual copyright ; 
and that it is evident that that committee would have reported 
a bill to this effect, if they had thought the public mind prepared 
for so great a change at one stride. But the time, we venture 
to augur, is not far distant when authors will be placed nearer 
upon an equality with their fellow men in the enjoyment of what 
they earn by their labor. The public are growing more and 
more disposed to admit, that if there be one description of pro- 
perty which merits more protection, or one which it is more 
politic to favor than another, it is literary property ; and cer- 
tainly if there be any sum which the public are more free in 
paying than another, it is the trivial extra sum put upon a book, 
which is intended for the author’s pocket. 

We could have referred to many authorities to sustain the 
views we have offered as to the sacred and inviolable nature of 
literary property. We have referred to a few; but we do not 
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want any higher authority than the illustrious Milton. Milton, 
we all know, was a great enthusiast for liberty, and he contended 
with eagerness for the liberty of the press; and yet he says, — 
‘the just retaining of every man his own copy, God forbid 
should be gainsaid.’ In truth no greater outrage can be per- 
petrated to the genuine feeling of liberty than a legislative inva- 
sion of private property; and yet there are a few at this day, 
who, like his Majesty King James, are ready to pronounce all 
such sentiments ‘dangerous conceits.? Such conceits were, 
however, entertained and boldly declared by Milton; and the 
world will never cease to admire the inflexible patriotism and 
magnanimous daring which prompted him 


‘To stem the torrent of a downward age, 
To slavery prone, and bid it rise again 
In all the native pomp of freedom bold.’ 

We conclude with the language of Dr. ‘Enfield,, —‘ When 
authors desire permission to communicate their thoughts to the 
public, with freedom, on every subject of importance to individ- 
uals or society, and the secure possession of the fruits of their 
own genius and labor, they ask nothing of government but what 
every Englishman hath a right to expect from it — Liperty 


and Property.’ Jo Re i 





ART. V.—PENNSYLVANIA REPORTS. 


Reports of Cases Adjudged in the Supreme Court of Pennsyl- 
vania. By Cuarces B. Penrose and Freperic Warts, 
Counsellors at Law. Vol. 2. Carlisle. 1832. pp. 586. 

Reports of Cases Adjudged in the Supreme Court of Pennsyl- 
vania. By Witi1am Rawte, Jr. Vol. 3. Philadelphia. 


1833. pp. 523. 


Tr seventeenth volume of the Reports of Messrs. Sergeant 
and Rawle, which closed the labors of the first named gentleman 
as a reporter for the Supreme Court of Pennsylvania, was fol- 


' In his ‘ Observations on Literary Property,’ London, 1774 
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lowed by the first and second volumes of Mr. Rawle, after 
long, —though not longer than expected,— intervals. It was 
then thought that the evils of delay and imperfectness in the 
construction and publication of the aforesaid reports had attained 
such a height, that a new series upon a new system might be 
ventured on without an infringement of the privilege enjoyed 
by Mr. Rawle. The new method was to publish in numbers, 
three to a volume; and, as the reporters resided in the country, 
and would attend the sessions of the court in several of the dis- 
tricts, and make“suitable arrangements for the obtaining of the 
cases and decisions in the districts not visited by them, it was 
thought that this method would ensure to the profession benefits 
which they had not for a long time enjoyed. Whether this 
promise of a redress of grievances were so imposing and grand, 
or the concurrence,—as the French happily express it, — of 
the county court practitioners were feared by the city reporter, 
Certain it is that a partnership was soon concocted by the three 
gentlemen, and in due course of time — though not so soon as 
was promised,—the joint stock was put forth in the shape of 
three numbers constituting a volume called, The Pennsylvania 
Reports.‘ The firm appears to have been then dissolved by 
the retirement of Mr. Rawle; and since the dissolution, have 
appeared the two volumes mentioned at the head of this article. 

From these volumes it appears that a new arrangement has 
been made ; the eastern district of the court, comprising Phil- 
adelphia and eight other counties, has been assigned to Mr. 
Rawle, and the four other districts have been retained by 
Messrs. Penrose and Watts. Whether this arrangement will 
be beneficial to the public is very problematical ; indeed, as it 
will take each reporter so much longer to collect cases enough 
to make a book, it is extremely probable that the evils of delay 
at least will be aggravated. 

With one exception, we think that the reporters of the Su- 
preme Court of Pennsylvania rank low, in comparison with 
those of many of the Atlantic States. But that exception is a 
splendid one. Need we say that we allude to the Reports of 
Mr. Binney? Leaving out of view, then, the six volumes of 


? There are no Philadelphia cases in this book, a circumstance which 
makes us doubt whether Mr. Rawle had any agency in its production. 
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that very eminent and distinguished lawyer, we may safely 
say, that in point of style and execution, the Reports of the 
Supreme Court of that State are excelled by those of Maine, 
Massachusetts, Connecticut, New York, Maryland, and Virginia. 
We do not pretend to say, however, that this may not be owing 
to circumstances of which reporters in the former State have 
not the advantage. ‘Thus, the profession may be more patron- 
ising ;——the publishers more liberal;—the courts may be 
superior ;—or the legislature may pay for reporting. But 
certain it is, that the Reports of the Supreme Court of Penn- 
sylvania, particularly since the eighth volume of Sergeant & 
Rawle, (when that spirited publisher, Mr. Abraham Small, 
ceased to have any connexion with the work,) are decidedly 
inferior in very many respects to those of the States above 
named. So sensible, indeed, were the legislature of Pennsyl- 
vania, or, at least, the legal members of that body, of the de- 
fects of reporting in that State, that it was determined in 1829- 
30, to create a fund out of a tax upon writs of error for the 
purpose of paying some competent person to report, that is, to 
do something different from what had previously been done; 
but unfortunately the fund was diverted from such its destina- 
tion, and appropriated, we believe, to the cause of ‘inland 
navigation,’ as it is poetically designated in the acts of assem- 
bly. 

But, it may be asked, granting that the recent reporters of _ 
Pennsylvania evinced the fidelity, the industry, the talent, of a 
Burrow, a Cowper, a Douglass ;— would the materials which 
they are employed on, and which they mould into shape, enable 
them to apply and to exhibit an equal degree of skill? Would 
the fruits of their labors be as rich, as valuable? Whose 
judgments would they record? ‘Taking the second volume of 
the Pennsylvania Reports, as a sample, we very freely declare 
that we do not think they are very skilful. In the matter of 
abstracts, — marginal, they were in ancient times, —the authors 
do not understand their business much better than Mr. Peters, 
the reporter for the Supreme Court of the United States. They 
perhaps may not be so remarkable for the verboseness, but they 
are not more so for the correctness of their ‘ skeletons,’ than that 
incorrigible reporter. We shall advert to this subject hereafter. 

In referring as we have done, to the judgments of the supreme 
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judicial tribunal of Pennsylvania, we perhaps ought to explain 
ourselves. ‘The ability and reputation of the court no doubt 
operate on and affect the labors of its reporter. For example, 
it would never have been tolerated, when the Supreme Court 
of New York was in the zenith of its fame, that its decisions 
should be put forth, after an unreasonable lapse of time, upon 
coarse dark paper, with imperfect statements of facts, or perhaps 
none at all—without any analysis of the pleadings — with 
defective outlines of the arguments of counsel —with typo- 
graphical errors innumerable — with incorrect marginal abstracts. 
But if, on the other hand, these decisions were not regarded by 
the profession in other States, and little cared for in that where 
they are given, such evils would be endured without much 
murmuring. In furnishing this illustration, however, we wish 
it to be understood that we do not intend any reflection upon 
the former court, nor do we consider it responsible fo. al/ the 
deficiencies or faults of its reporters. One object of reporting 
is that the decisions may be cited as authorities ; accordingly if 
the decisions when reported are of no authority, there is no 
inducement to purchase them when published, and of course 
no inducement to publish them. In this respect the ability and 
reputation of the court will have a decisive influence in deciding 
whether any reports will be made of its decisions. ‘The Dis- 
trict Court of the city and county of Philadelphia is an example 
in point. ‘That court, which has civil jurisdiction to any amount 
beyond one hundred dollars, was established for the especial 
benefit of a great city, its widely extended suburbs, and the 
populous county in which it is situated. ‘The same necessity 
which gave birth to that highly respectable and learned tribunal, 
the Superior Court of the City of New York, produced the 
District Court of Philadelphia. It was established in the year 
1811 for six years, with one law judge, and two ‘ assistant’ 
judges, not learned in the science. ‘The President was a clever 
and respectable lawyer, and therefore Mr. Peter A. Browne, 
who was reporting the decisions of the Court of Common Pleas, 
was induced to devote a portion of the second volume of his 
reports for the reception of cases decided in the new District 
Court. But that able lawyer discontinued his labors in 1813; 
and though the court has been several times renewed and reor- 
ganized with various judges, no one has thought it worth while 
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to record their judgments. ‘The system of ‘assistant’ judges, 
as they were miscalled by the legislature, was abolished. Those 
silent sitting gentlemen of the bench—not so useful as the 
walking gentlemen of comedy —were made to give way to 
three personages all of the cloth; yet the press was not made 
to tell of the doings of the judicial triumvirate. Now this 
apparent mystery is susceptible of a ready explanation. The 
decisions of the court will not repay the labor and cost of 
reporting them. In the language of the publishers, ‘ They 
would not sell.’ 

Since the institution of the District Court for the city and 
county of Philadelphia, a period of about twenty-two years, no 
less than ten different law judges have taken their seats on its 
bench. Of the first nine —for the tenth, a very respectable 
gentleman and lawyer, has just been installed, and of him, 
therefore, it would not be fair to speak —not one has acquired 
areputation for extraordinary judicial ability. It must, however, 
be confessed, that much difference exists between them in point 
of talent, and some have given more satisfaction to the bar and 
to the public than others. Two of them, Mr. M. Levy, and 
Mr. Jared Ingersoll, were eminent and distinguished at the bar; 
but they were appointed to the bench when in the sear and 
yellow leaf, and when they should have been resting on their 
well-earned fame. Mr. Thomas Sergeant was but a short time 
on this bench ; his ability to discharge the duties of the station 
is undoubted.’ 


} The judges of this court, at the time when this article was commenced, 
were the Honorable Joseph Barnes, President, the Honorable John Hallc- 
well, and the Honorable Charles 8. Coxe, Associate Justices. The second 
named judge has recently resigned. He was an excellent lawyer and an 
honest man; but physically incapable of discharging the duties of the station 
with zeal and effect. The President, too, is an honest man, and from the 
experience and employment he has had during a long and arduous judicial 
career, he may safely be called an able lawyer. When we designate him as 
an honest man, we mean that he is not partial, malevolent, variable. To- 
wards suitors he is accommodating — towards the bar, magnanimous. He 
is amiable, affable, guileless. He is never astute to crush the cause of a 
litigant whose counsel is obnoxious to him; he has never worried the advo- 
cate during a trial, out of his equanimity or discretion. The rich plaintiff 
or the poor defendant is alike viewed by him ; he would never suffer the ac- 
cident of wealth or want to intervene between him and his duty. The only 
objections that we have ever heard urged against him are, that he is not inde- 
pendent enough of the leading members of the profession ; and that he ad- 
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The Court of Common Pleas and Orphans’ Court for the 
same county is an instance of an opposite character. The 
ability, the acquirements, the fitness of the President of that 
tribunal, are acknowledged. His judicial talent is, we believe, 
denied by no one of the profession, while it is well known to 
the public, and fully appreciated. If his well-earned reputation 
be proclaimed, in public or private, before many or few, the 
eulogy is listened to with gravity by all, admitted by friends and 
not gainsayed by foes. Now the natural consequence of this 
superiority in this particular court, or rather in its president, 
was, that Reports of its judgments, produced in a style com- 
mensurate with their importance, should make their appearance 
and be eagerly sought after. Whoever has examined the reports 
of Mr. Ashmead, must admit the excellence of their execution 
and of their form.’ 

In considering the reports, whose titles head this article, it 
might not be amiss to notice for a few moments the judges and 
the barristers, whose decisions and discussions constitute their 
pages. It cannot be denied, that the Supreme Court of 
Pennsylvania, as at present constituted, is a respectable 
court; but that it is as strong a court as could be formed 
out of the materials which that State would afford, we 
have never heard asserted. After the death of the late able 
and eminent Chief Justice Tilghman one of the most prominent 
candidates for the vacant chiefship was Mr. Binney, who was 
pressed upon the attention of the then governor by the bar of 
Philadelphia, almost to a man. It is matter of surprise that 
when a man, preeminently qualified for an appointment of this 
description, as Mr. Binney unquestionably is, that other candi- 
dates do not withdraw their claims and content themselves with 
making interest for, or continuing in, the place of associate justices. 
The judges who sat with Lord Mansfield have been called 


vances the particular justice of a case at the expense of the stern dictates of 
the law. For our part, we sincerely think, that with two associates of com- 
manding talent and superior acquirements, he would be an able, efficient, 
and accomplished judge. 

1 Reports of Cases Adjudged in the Courts of Common Pleas, Quarter 
Sessions, Oyer and Terminer, and Orphans’ Court, of the First Judicial 
District of Pennsylvania; with Notes and References. By John W. Ash- 
mead. Volume I. Philadelphia. Towar & Hogan. 1831. A second 
volume, composed of materials of equal goodness, will too be welcomed 
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great men; would they have been so had he, or his equal in 
fame and ability, not presided over their deliberations? It is a 
fearful responsibility that any lawyer assumes, who places him- 
self at the head of the highest judicial tribunal of a great State, 
and that tribunal composed of five members. ‘To restrain the 
eccentricities of his coadjutors, and to retain them in their proper 
orbits ; to give tone to, and to secure unanimity in their decisions, 
he should not only be confident of his learning, his talents and 
his industry, but all his qualifications should be acknowledged, 
and his professional reputation established and known. Where 
there is a Mansfield, a Kenyon, an Ellenborough, to illuminate 
and to guide his associates, justice will be ably dispensed, and 
the consistency of the law be preserved. But when the head 
is not invested by general consent with the attributes of wisdom 
and greatness, his associates will run riot; each will have his 
own system. One will be strict, a second liberal, a third will 
adhere to past decisions, a fourth will contemn them. One or 
two will be continually dissenting from the majority, and the 
chief will not seldom be left in the minority. The consequences 
of such a want of system will-be deplorable. Confusion is not 
only produced in the corpus juris as it actually exists, but it 
becomes impossible for any practitioner to ascertain the law on 
new questions, or to give counsel or pronounce an opinion with 
any certainty or safety. 

A perusal of the two last volumes of the Pennsylvania cases 
suggests some reflections on the certainty or uncertainty of the 
law; and on the question, whether any doctrine can be so well 
established as not to be impeached or overruled? ‘Take, for 
instance, the case of Joseph Walker’s Estate, 3 Rawle, 243. 
Until the decision of that case, it was thought by the profession, 
that in consonance with a positive enactment, the accounts of 
guardians, executors or administrators, finally settled according 
to law, and confirmed by the Orphans’ Court, should not be 
appealed from after the expiration of a year from the confirma- 
tion. But a fraud being discovered in an account settled by an 
executor ten years back, the court, to get at the particular 
justice of the case, overturn the general rule, and hold, that his 
account is yet open to examination. The marrow of their 
argument is this: none but a final account can be ‘ finally set- 
tled — the account io the principal case was not a final account, 
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because ‘the executor filed a supplemental account without 
citation,’ [three years after] ‘which showed that he did not 
consider his first account final ;’ and, ‘when cited to settle a 
re-supplementary account, he did so without objection,’ and 
‘headed’ these two last accounts ‘ Supplementary,’ and ‘ Re- 
supplementary.’ Therefore, the whole of these three accounts 
are to be considered as but one account, and when the last is 
filed, it draws into examination the first and second. ‘ Where,’ 
say the court, ‘is the inconvenience or danger which will arise 
from keeping an account open to exceptions until the final ad- 
justment of the estate? And if there be, it is one to which the 
executor has voluntarily exposed himself, not without compen- 
sation, and which results from the nature of the trust. We are 
not to suppose that a person charged with so important a trust, 
will be so careless of the necessary receipts and vouchers, as to 
incur danger on that account; and if so unlikely a thing should 
occasionally happen, it is not the fault of the legal representa- 
tives or the creditors. It is seldom required that any thing 
more should be preserved than receipts for disbursements ; and 
surely it is asking nothing that is unreasonable that such vouch- 
ers should be preserved.’ Now, without meeting the fallacy 
that the preservation of receipts and vouchers is that alone which 
will protect an executor from danger whose account settled 
twenty years back is drawn thus into the vortex of exception, 
we would ask, why was the statute of limitations enacted? why, 
after six years, is a claim for money barred? Is it not, because 
it is unreasonable to make a man keep his receipts a longer 
period of time? because they or the evidence of his payments 
may be lost or destroyed by a thousand accidents? But this 
court have discovered that an executor is compensated, not for 
his labor and his risks in other respects, but for taking care of 
his receipts and vouchers. Again, say the court, ‘if danger 
should be apprehended from delay, this may be a stimulus for 
a speedy final adjustment of the accounts; and if such should 
be the result, it will preve an essential service in the settlement 
of decedents’ estates.’ To expose executors to such a danger 
in order to stimulate them to terminate their accounts, is like 
putting a coal of fire on the back of a tortoise, to force it to 
creep. None but the legal modes of compelling an executor 
to settle his accounts should be adopted; and if they be not 
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sufficient to prevent procrastination in him, the law should be 
reformed by the legislature. But, further, how is an executor 
to be guarded, who cannot settle a final account, within the 
meaning of the Supreme Court? who, from the peculiarity of 
the will under which he acts, may be required to manage an 
estate during half a century, and may during that time settle a 
score of accounts. 

The foregoing is a specimen of the respect with which the 
positive provisions of a statute are regarded; we will now fur- 
nish one of the respect in which a former decision of the court 
is held. In the case of Mooney v. Lloyd, 5 Serg. & Rawle, 
412, adjudged at Philadelphia, in December of 1819, it was 
decided, that ‘a suit cannot be sustained by a gentleman of the 
bar against his client, for a compensation for services [exceeding 
the attorney’s fee allowed by act of assembly]; but if the client 
give a note or bond for such compensation, an action lies.’ 
The opinion of the court was delivered by Tilghman, C. J., 
who reviewed the old decisions, and said, that it appeared to 
the court, ‘that the policy of refusing this remedy had not been 
adopted without great consideration.’ ‘ That no principle of law 
had been more clearly laid down, and that there was sufficient 
evidence of its being one of those principles which was adopted 
on the settlement of Pennsylvania.’ And Gibson, J. and Dun- 
can, J. concurred. Accordingly, the decision of Mr. President 
Hallowell, of the Common Pleas, was reversed. Yet in the 
case of Gray v. Brackenridge et al. 2 Pennsyl. Rep. 75, de- 
cided at Pittsburg, in 1830, the same court held that a lawyer 
has a legal right to recover on a quantum meruit for his profes- 
sional services. The court did this without any circumlocution 
and with but little preface. Rogers, J., however, ‘ dissented, on 
the ground that the decision overruled that of Mooney v. Lloyd, 
5 Serg. & Rawle 412, which although he did not approve, 
yet he was for adhering to it.’ Gibson, C. J., expressed his 
satisfaction in overruling that case,’ cujus pars fuit. But, the 
strangest thing of all in this case is, that Mr. Justice Smith, who 
delivered the opinion of the court, thought the case of Mooney 
v. Lloyd was an authority, by analogy, to support the judgment 
he was then pronouncing. (See p. 80.) 

In the case of the Commonwealth for the use of Reynolds 
v. Strembeck et al. 3 Rawle, 341, this court held, that, ‘if a 
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plaintiff, after having levied an‘execution on personal property, di- 
rects the sheriff “ to stay proceedings until further orders, the le- 
vy to remain,” the lien of the execution is gone, as respects third 
persons, whether purchasers or execution creditors, if the object 
of the arrangement were a security for the debt; and it is of no 
consequence whether the execution be returned or not, or 
whether third persons had notice of it.’ And they said, that 
suffering goods, which are levied on, to remain in the possession 
of the debtor under an arrangement the object of which is a 
security for the debt, is fraudulent per se, as against the policy 
of the law:— That the court will not inquire whether in fact 
there were fraud or not — that fraud in such a case is an infer- 
ence of law which cannot be rebutted. The court further 
refer to the decisions in England, — with approbation, — upon 
the analogous case of the mortgagor of personal property re- 
maining in possession. ‘They then observe—‘A question 
similar in every essential feature to this came before the court 
in Eberle vy. Mayer, 1 Rawle, 366, and it was then held, that 
an order by an execution creditor to the sheriff, to stay all 
further proceedings on his execution at his risk, until further 
directions, is a waiver of his priority in favor of a second exe- 
cution received by the sheriff during the continuance of the 
stay.’ § Berry v. Smith, 3 Wash. C. C. Rep. 60, is, if possi- 
ble, still nearer the point. The change of possession, as was 
there said, gives notice to all the world of the real situation of 
the debtor in relation to the property so seized, and prevents 
people from being deceived by the appearance of wealth to 
which the debtor has no just pretensions. If the execution is 
delivered to the officer with orders not to levy it at all, or until 
further orders, the purpose of the delivery is not answered, and 
all the legal consequences of the measure, in respect to creditors 
and purchasers, who would otherwise be affected by it, would 
be defeated.’ 

Let us now go back but two short years to the case of Howell 
v. Atkyn, 2 Rawle, 282, decided by the same court at Phila- 
delphia, in January, 1830. The decision was: If goods levied 
upon by the sheriff under a fi. fa. be left in the defendant’s 
possession by the sheriff at the plaintiff's request and risk, and 
before a sale, a second execution be levied on them by another 
creditor, the lien of the first execution is not lost, unless there 
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be fraud, which may be inferred from circumstances. In this 
case the sale was stayed under the first execution nearly three 
months, and the sheriff only received orders to sell upon the 
day on which the second execution was levied. After stating 
the facts, the first thing the court did was to chide the counsel 
in support of the first execution, for citing the strict English 
practice on this subject, though the court had itself cited the 
English practice in the former case. ‘I do not,’ said Huston, 
J. delivering the opinion of the court, ‘refer particularly to this 
case, nor mean to censure the gentleman who argued this 
cause,’ — the usual salvo when a pretty specific reprimand is 
intended, —‘ but say, that the constant recurrence in matters of 
long and every day practice and of frequent decision to the 
practice of other countries ; and the censure more than implied, 
that our practice, when it differs from that of England, must be 
wrong, is to me rather painful.’ The unhappy counsel quoted, 
unsuccessfully for his purpose, the identical case of Berry v. 
Smith, 3 Wash. C. C. R. 60, which the court, in the Com- 
monwealth v. Strembeck, thought so peculiarly apposite and 
‘neared the point.’ How did the learned judge, whom he put in 
pain, meet the doctrine of the Circuit Court? In this tone: ‘I 
deny the assertion of Judge Washington, that if the plaintiff 
directs the sheriff to delay the sale, one day avoids his levy as 
much as a year. Literally, and in all cases, he did not mean 
that; his meaning must have been, that if the levy is designed 
as a fraud and cover, it is void at once, and from the instant it 
is made.’ But, if the latter judge meant what the Supreme 
Court of Pennsylvania say ‘ his meaning must have been,’ why 
‘deny his assertion’ with so much earnestness? Lastly, in 
this case, the court hold that fraud, where there has been a 
delay to sell, must be inferred from circumstance: in their 
most recent preceding judgment it was held that delay is fraud 
per se. ‘As to what length of time may elapse after a levy, 
and before a sale, I know,’ says the judge, ‘of no fixed rule. 
If, from the declarations of the plaintiff, it is apparent the levy 
is made not to collect the money, but to protect the goods of 
the defendant from other creditors, it is, as to those others, 
fraudulent. This may be inferred from circumstances, or in 
some cases from great length of time ; and where fraud is found, 
the levy loses its preference. The circumstances of the case, 
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the prospect of a sale if attempted, or of payment without a 
sale, circumstances of distress in a defendant’s family, (for 
humanity is not contrary to law in this State) may all be con- 
sidered.’ 

We will now proceed to point out a conflict between the 
doctrine of two other cases, almost as recent as those just con- 
sidered. 

Muntorf et al. v. Muntorf, 2 Rawle, 180, decides, that ‘in 
Pennsylvania, an executor plaintiff is bound to pay costs to the 
defendant in case of nonsuit, or verdict for the defendant, as 
well where he necessarily sues in his representative character, 
as where the cause of action arises after the death of the testa- 
tor.” The opinion of the whole court was delivered by Rogers, 
J. After admitting that ‘the wndoubted law in England’ was 
different, he said —‘yet the construction has been uniformly 
held to be otherwise in Pennsylvania, and for a superior reason. 
There is an obvious justice, that a man against whom a vexa- 
tious suit has been brought, should recover his costs, and it is 
nothing to him on whom the costs fall, whether on the estate, or 
the executor personally. The distinction which prevails in 
England has not obtained in this State” . . . . . ‘Itis 
a question of construction, and the practice has been very gen- 
eral, to give costs without regard to the subtle distinction in 
England, and there would be danger, if we were so inclined, 
(as we are not) to disturb it.” Now this is all very well; and 
we approve and applaud the decision. But just after learning 
it and storing it in our memory, we are called upon to hear it 
nullified, and to see the ‘subtle distinction’ reinstated. Kline 
v. Guthart, 2 Pennsylv. Rep. 490, forces us to ‘rase out’ the 
‘fond record,’ as witness the following excerpts from the opinion 
of Mr. Chief Justice Gibson, who delivered the opinion of the 
court, Hudson, J. dissenting, and Ross, J. taking no part, not 
having heard the argument. ‘He further said’ — meaning 
Lord Holt —‘ that where one sues as executor, though he has 
judgment, yet till execution, the thing recovered is not assets in 
his hands; and both he and Mr. Justice Powell declared that 
where the thing is assets in the executor’s or administrator’s 
hands before, recovery, they shall pay costs on a nonsuit; in 
other words, that the suit shall be in their own right for what- 
ever had at any time been in their possession. In JVicholas v. 
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Killegrew, 1 Ld. Ray. 137, where the plaintiff had declared 
for so much paid to his use after the testator’s death, Treby, C. 
J. said, the naming of himself executor was not to any purpose. 
And by him and Mr. Justice Powell, “In all cases, where an 
executor or administrator sues for a debt or other thing belong- 
ing to the testator, and grounds his action on the same contract 
that was to the testator, he shall nor pay costs of he fail in the 
suit; but if he grounds his action on a contract express or by 
implication of law, which accrues to him after the death of the 
testator, then the action lies in his own name, and the naming 
himself executor is void. So in Wallis v. Lewis, 2 Ld. Ray. 
1214, Lord Holt said, that the action being grounded on a 
promise to the executrix herself, naming her executrix was 
surplusage. And thus much for actions ex contractu, which it 
appears can be maintained in a representative character, only 
where the decedent was a party to the contract. As to actions 
for the goods, or injuries in respect of them, Lord Holt says in 
the same case of Wallis v. Lewis, that if an executor bring 
trespass or trover for the testator’s goods, taken out of the ex- 
ecutor’s possession, he may name himself executor if he will, 
but that he need not produce the will in court, as he is suffi- 
ciently entitled on his own possession. And this distinction 
between the plaintiff’s own contract or possession and the con- 
tract or possession of the decedent, will be found to reconcile 
all the cases in the books that may be quoted here, except 
Bull v. Palmer, 2 Lev. 165, and Boggs v. Bard, 2 Raule, 
102.’ The Chief Justice then goes on to call the case of Bull 
v. Palmer, ‘ apocryphal ;’ of course, as his distinction does not 
reconcile Boggs v. Bard,—a case, by the way, in which he 
bore a part, — that must be apocryphal too. Again, he says, 
‘Did the question involve no more than matter of form, the 
distinction would not be worth the trouble of a discussion. But 
it involves not only an exemption, in certain cases, from payment 
of costs by the plaintiff, but the joinder of jarring counts in the 
same declaration, where the damages to be recovered are entire. 
Above all, it involves the preservation of known modes of pro- 
ceeding according to the course of the common law, which 
ought never to be changed, but to avoid some practical mischief 
or serious inconvenience.’ In the course of his judgment, the 


judge speaks of the misconception produced ‘here and in Eng- 
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land, on the part of those who were content to draw from the 
abridgments instead of the original fountains.’ And, ‘ Into 
such miserable inconsistencies do they ’— meaning, necessarily, 
those who decided Bull v. Palmer, and Boggs v. Bard — 
‘fall, who forsake the beaten paths of the common law.’ 

Now two very remarkable things are observable in these two 
cases of Muntorf et al. v. Muntorf,and Kline v. Guthart. 1. 
The former case proscribes ‘ the original fountains,’ and eschews 
‘the beaten paths’ of the common law, which, in reference to 
the same point, are preached up in the later case. 2. The 
former case holds that a series of English decisions involves too 
‘subtle a distinction’ to be law in Pennsylvania; yet the latter 
case pronounces the corollaries from that subtle distinction to 
be the law of Pennsylvania. 

In another case, one of the judges rather sarcastically hints at 
the inconsistency of his brethren. It is the Case of the Road 
in the Borough of Easton, 3 Rawle, 195. The court of Q. 
Sess. of Northampton County determined that they had no juris- 
diction in laying out roads within the limits of the borough of 
Easton; and the Supreme Court affirmed their decision, Ross, 
J. delivering the opinion of the majority at great length. But 
Huston, J. differed and said,— That the question, it would 
seem, was settled by this court in 14 Serg. §& Rawle, 447; 
case of the Road in the Borough of Mercer ; —that ‘the 
counsel attempted to distinguish this case from that, by showing 
that some clauses in the act incorporating Easton differed from 
those erecting Mercer into a borough. The difference does 
not appear to me material.’ He then continues: —‘ We agree 
with the case decided, that the Quarter Sessions had the power 
to lay out this road, and the decision of the Quarter Sessions of 
Northampton county is reversed, and the case sent back to be 
proceeded in according to law.’ The reporter adds to this — 
‘Decision of the Q. S. affirmed,’ as indeed was the fact, al- 
though the dissenting judge jocosely pronounced it reversed. 
Mr. Justice Huston was right upon the ground of stare decisis ; 
but was the decision in the Case of the Road in the Borough 
of Mercer right? ‘The learned judge took part in that decision ; 
it was not long after his promotion to the bench of this court; 
and we presume, therefore, that he could not look with com- 
posure on its annihilation by Mr. Justice Ross, particularly as 
this latter seemed to demolish it as if nothing loath. 
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This court appears, if we are not mistaken in the evidence 
supplied by the reports themselves, to be distracted by internal 
discord, the consequences of which show themselves in a variety 
of ways. Thus, in the case of Kline v. Guthart, 2 Pennsylv. 
Rep. 490, which involved a question as to the right and form 
of an action by an executor, the Chief Justice, who delivered 
the opinion of the court, Huston, J. dissenting, alluded, for the © 
purpose of vindicating a former recent judgment of his own, to 
the subject of the law as it stood in actions against executors, 
and observed: ‘For the applicability of the principle to the 
case of an executor defendant, a train of authorities was given 
in Morrow v. Brenizer, 2 Rawle, 185; and though the con- 
clusion drawn in that case is said, in McCulloch v. Sample, 1 
Pennsylv. Rep. 422, to be unsatisfactory, I presume (for there 
is no reason or explanation given as the ground of the remark) 
that it was not intended to overrule the authorities themselves.’ 
This can only be a sarcasm in the Chief Justice, because if his 
judgment were overruled, the authorities on which he founded 
it followed its fate, provided he drew correct conclusions from 
those authorities. ‘The Chief Justice then continues: ‘1 men- 
tion this case of McCulloch v. Sample, to mark my dissent 
from it, that having been omitted in the report.’ Now these 
short extracts are pregnant with meaning. In Morrow v. 
Brenizer, the court held, their opinion being delivered by Mr. 
Chief Justice Gibson, from which Huston, J. dissented, that, 
‘where a testator orders his property to be sold by his executors, 
after the decease of his wife, and the moneys arising therefrom 
to be divided among his children, and empowers them to rent 
the premises, if they cannot sell, a levy and sale of a share of 
the real estate, under a judgment against one of the children, 
does not pass any interest of such child therein.’ It was as to 
this part of the decision that Mr. Justice Huston differed from 
the majority of the court; the reasons of his dissent are stated 
by him at great length. We will not pretend to decide the 
question, though a Pennsylvania lawyer might not find much 
difficulty in forming an opinion. There appears, however, to 
be an immense deal of force in this observation of Mr. J. Hus- 
ton, supported as it is by authority: ‘Any legal or equitable 
interest in lands, tenements, or hereditaments ; all possible con- 
tingent interests ; the right of widows to one third of land taken 
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at appraisernent by children, may be taken in execution and 
sold.’ And the Chief Justice himself says, ‘The only thing 
peculiar to a judgment with us, is, that it binds an equitable, or 
even an inchoate interest; but that interest must be an ESTATE 
in the land.’ Had the Chief Justice here defined the word 
estate, his distinction would either have appeared more clearly 
or vanished, but which would have been the consequence we 
will not venture to say. The opening language of the Chief 
Justice in delivering his opinion is worthy of note, as showing 
a great respect for precedent: —‘ A majority of the court are 
for adhering to the decision in Allison v. Wilson’s Ex’rs. 13 
Serg. §& Rawle, 330, without absolutely assenting to the pro- 
priety of it on original grounds. For myself, 1 cannot bring 
my mind to doubt its propriety on any ground. ‘The opinion 
of the court was not, as has been supposed, rested exclusively 
on the authority of Craig v. Leslie, 3 Wheaton, 563. An 
intimate knowledge of the eminent men with whom I was asso- 
ciated, enables me to say, the result would have been the same, 
had that case never been decided. They were too familiar 
with the principle on which it depends to let it escape them ; 
and too sensible of the danger to be apprehended from a con- 
tempt of precedent, to disregard it.’ Now we do not think that 
the Chief Justice is in all cases so sensible of this danger as to 
be entirely overawed by the sacredness of precedent. 

The next point decided in this case, (Morrow v. Brenizer) 
was :— ‘That ‘an action for a legacy lies against the executor, 
in his individual capacity ; so of an action for a distributive 
share against an administrator.’ Can this be denied? Does it 
deprive the executor of any defence that he could make to an 
action brought against him in his representative character? Does 
it imply that an action for a legacy cannot be maintained against 
him also in his representative character? Yet in McCulloch 
v. Sample, as we have seen, occurring not two years subse- 
quently, the same court attack the case of Morrow v. Brenizer, 
of which the Chief Justice spoke, as we have before shown, in 
terms of sarcasm. Was there any necessity for this attack? 
Does it mean more than meets the ear? Let us see what 
McCulloch v. Sample establishes, or rather established, pro 
hdc vice. ‘Executors who were authorized to sell the real 
estate of their testator, for the payment of certain legacies, sold 
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the same, and afterwards settled their account shewing they 
had assets to pay the legacies: the legatees afterwards, filed 
refunding bonds, and brought suits aginst them as executors, 
obtained judgments by arbitration without having declared, and 
issued executions pursuing the judgments: held, that such 
judgments are not liens on the real estate of the executor.’ 
How Mr. Justice Rogers could avoid arriving at this conclusion, 
from the course of strict technical reasoning which he thought 
proper to pursue, we cannot see; but why he should assail the 
former case we have not been able to discover; for he admits 
the doctrine of election, and the difference in the nature of the 
judgments. ‘The result, however, of this intestine war is very 
evident. It is, as we take it, this: If a legatee in Pennsylvania 
sue and declare against an executor personally for a legacy, he 
is likely to be pronounced wrong. Should he sue and declare 
against him as executor, he is likely to be decreed, — not right. 
Another result will probably be this. As McCulloch v. Sample 
assails Morrow v. Brenizer, and Kline v. Guthart vindicates 
the latter case and assails McCulloch v. Sample, it is highly 
probable that Kline v. Guthart will in its turn be pushed from 
its axis. We hope we may be mistaken, for it is a lawyer-like 
decision. 

We will now cast a glance at the bar, or rather at that por- 
tion of the bar of Pennsylvania who figure in these reports, in 
order to obtain an idea how far they may be responsible for the 
degenerate character of the reports of the present day. For 
this purpose, we will make an extract from the case of Roberts 
v. Beatty, 2 Pennsylv. Rep. 63. It was a case of contract not 
under seal, and involved a consideration of a most important 
and interesting part of the law of contracts as regulated in the 
action of assumpsit. Mr. Justice Ross delivered the opinion of 
the court. After reading the counsel on both sides a tolerably 
blunt lecture for their ‘ informal, irregular and illegal pleading,’ 
the learned judge proceeds: ‘Important and novel as this case 
is in this State, and the decision of which may have an effect 
on similar contracts, it has been argued without a single authority 
being cited on either side. The gentlemen concerned have 
devolved on the court the whole labor of ascertaining the 
decisions in England or our sister States; a labor almost 
incompatible with the performance of the other duties required 
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of a judge. In the words of a judicious essayist of a sister 
State, ‘Counsel must present the case to the court, investigate 
the principles on which it depends, produce authorities, and 
trace out the analogies of the law, or the court are not respon- 
sible for a correct decision. ‘This is most emphatically true, 
under the present organization of our courts :” —and 1 would 
add, is equally true and applicable to our own State.’ [By the 
way, can this doctrine be true of a court strong per se?] The 
learned judge then goes into an able examination of the author- 
ities applicable, and his opinion amply atones for the nakedness 
of the argument at the bar. The counsel in this case were 
from the interior, on a writ of error to the Supreme Court in 
the Western District. 

The case of Penrose v. Curren, in error, 3 Rawle, 351, was 
argued at Philadelphia, the management of which for the de- 
fendant in error, the original plaintiff, reminds the reader of 
what was applied to an advocate on another occasion, talibus 
defensoribus non eget tempus. The syllabus of the case is this : 
‘ An infant, who hires a horse to go to one place, but goes to an- 
other and kills the animal by severe usage, may plead his infancy 
in bar of an action on the case for damages.’ The history this: 
‘On a writ of error to the District Court for the city and county 
of Philadelphia, this appeared to be an action on the case brought 
by William Curren, the defendant in error, against Samuel 
Penrose, who appeared by his guardian, Randall Hutchinson, 
in which the plaintiff below filed the following statement :’ [We 
will presently explain the meaning of that fungus on Pennsyl- 
vania polity, a statement. } 

‘On Saturday, the 2d day of June, 1827, the defendant 
hired from the plaintiff a horse and gig to go to Germantown 
on the following day. On the said following day, to wit, June 
3d, 1827, the defendant took the said horse and gig and rode 
and drove to Chester in Delaware county, and to other places 
to the plaintiff unknown, and by hard, severe, unnecessary and 
cruel driving and treatment, killed the said horse on the said 3d 
day of June, 1827. The plaintiff’s claim is for this injury to 
his property, and he claims damages in the sum of one hundred 
and twenty-five dollars.’ 

‘The defendant pleaded “ infancy,” and that “he is not 
guilty of the supposed grievances laid to his charge,” Xc. 
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‘The jury returned a special verdict, by which they found, 
that all the allegations contained and set forth in the plaintiff’s 
statement of his cause of action were true, and that the defend- 
ant at the time of committing the said trespass mentioned in 
the said statement, was under the age of twenty-one years. If 
the court should be of opinion that the defendant was legally 
responsible in this form of action, and under these facts, the 
jury found for the plaintiff, and assessed the damages at one 
hundred and twenty-five dollars, with six cents costs, and if 
otherwise they found for the defendant.’ 

‘On this special verdict, the District Court gave judgment 
for the plaintiff below.’ So far, ignorance was attended by its 
not unusual concomitant, good luck. But the defendant below 
removed the cause by writ of error to the Supreme Court. 
The main argument of the respectable counsel for the plaintiff 
in error, was, that the plaintiff below could not render an infant 
liable by converting an action ex contractu into an action ex 
delicto. His argument is the best thing, or rather the only 
good thing in the case. But now follows the conclusion of the 
tissue of futility spun on the other side. 

The counsel for the defendant in error. ‘ If an action such as 
this cannot be maintained in the English courts it can in those 
of Pennsylvania.’ What would it be supposed was the reason 
given in support of this strange proposition? It was this: ‘In 
England the courts uniformly favor infants, perhaps to preserve 
wealth in particular families ; a reason (!) which can have no 
influence here.’ We have often heard of reporters rejecting the 
trash which they hear uttered, and for the credit of their books, 
making and substituting an argument for a weak sister, suffi- 
ciently good to make her look decent in good society ; and if 
ever a casus doli occurred, or pious fraud were necessary, it 
seems to have been on this occasion. Without quoting more 
of these lame conclusions of the learned counsel for the de- 
fendant in error, we will content ourselves with extracting the 
last words of the argument, viz. ‘The court will look through 
the form to get at the merits of the case.’ But in this case 
what was the form to be ‘looked through?’ In the first place, 
it was an action on the case. We did not suppose that there 
existed a ‘law-man’ who could suppose that under the circum- 
stances of this affair, case could be maintained. Even the jury 
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who framed the special verdict, knew better, when they denom- 
inated the act of the defendanta trespass. In the second place, 
a statement, instead of a declaration, was filed. That spurious 
branch of the system of litis contestatio prevalent in Pennsyl- 
vania, is thus happily described by Mr. Justice Ross, in the 
case of Roberts v. Beatty, 2 Pennsylv. Rep. 63, which we 
have already quoted and drawn from. ‘The act of the 2Ist 
March, 1806, contains some salutary provisions as to amending 
the pleadings. The fifth section of that act, to enable a plain- 
tiff to conduct his own suit, authorized him to file a statement 
of his demand in certain enumerated cases, of which the plain- 
tiff, it is believed, has seldom, if ever, availed himself; but to 
which professional indolence or negligence has frequently re- 
sorted, as an easy mode of avoiding the trouble necessary to 
such a perfect understanding of the case as would be requisite 
to adapt the declaration or pleas to the particular circumstances 
existing in it. ‘They have in many instances filed statements 
in causes neither within the spirit nor letter of the act, as indeed 
has been done in this case. Such informal, irregular, and 
illegal pleading increases the difficulties of the court in their 
decisions, to an extent only perceived by those acquainted with 
the logical precision to which every point in controversy is 
reduced and presented by correct pleading. . . . . In 
the case before us, although no error is assigned on account of 
the defect of pleading, (and, perhaps, under the decisions of the 
courts in this State it would have been too late to have assigned 
such error here) still the court are of opinion, that if the de- 
fendant had demurred to the statement filed, it would have been 
fatal. All the cases embraced in the provisions of the act, and 
in which a statement can be filed, are limited to those enume- 
rated in the fifth section of the act of 21st March, 1806, and 
which from the amount thereof may not be cognizable before a 
justice of the peace; and also to such cases of the description 
therein enumerated in which a certain sum appears to be due ; 
or in which the precise sum due may be ascertained by a calcu- 
lation without the intervention of a jury. For it is expressly 
provided, that if the plaintiff shall appear, but the defendant 
shall neglect to appear and make defence, it shall be the duty 
of the court to give judgment by default against the defendant 
for the sum which shall appear tobe due.’ These words seem 
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to fit the case of Curren as perfectly as if they had been 
intended for it. 

Before commenting on the opinion of the court in this case, 
which was delivered by Mr. Justice Rogers, we will quote a 
recent decision of the highest judicial tribunal in the State of 
New York upon this interesting subject, which in point of facts 
cannot be distinguished from that of Penrose v. Curren, but in 
point of law is widely different. We allude to the case of 
Campbell v. Stakes, 2 Wendell, 137. After an examination 
of the Pennsylvania case, (in which the New York decision 
was not referred to) it is quite refreshing to peruse the pages 
of Mr. Wendell. The whole case bears the stamp of high 
legal ability. Not a sentence uttered by either of the counsel 
savors of vulgarity, fatuity, or ignorance. But let the reader 
judge for himself from a perusal of the case. 

‘Where an infant hired a mare, and drove her with such 
violence, and otherwise so cruelly treated her, that she died ; 
it was held, that though case would not lie, trespass might be 
maintained against him. 

‘If an infant who has a horse on hire does any wilful and 
positive act, amounting to an election, on his part, to disaffirm 
the contract of hiring, the owner is entitled to the immediate 
possession. If the infant wilfully and intentionally injures the 
animal, an action of trespass lies against him for the tort. 

‘Infancy, with an averment that the injury happened through 
the unskilfulness, want of knowledge, discretion and judgment 
of the defendant, would be a good bar to an action of trespass 
brought for killing a horse let to hire, by violent driving and 
cruel treatment.’ 

‘Sarah Stakes, in July, 1821, commenced an action of 
trespass in the common pleas of New York, against Samuel 
Campbell and Thomas Campbell, and declared against them, 
for that on the fourth of July, 1820, they drove a certain mare 
belonging to the plaintiff with such violence, and whipped and 
cruelly treated her in such manner, that she died. Samuel 
Campbell alone was taken on the process issued against the 
defendants. He appeared by guardian, and pleaded, 1. Non 
cul,; 2. That at the time when, &c. the mare was in the 
possession of the defendants by virtue of a contract of bailment, 


whereby the plaintiff had let the mare and a ‘t/bury to the 
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defendants for hire, averring that at the time of the supposed 
trespasses, the defendants were respectively infants within the 
age of twenty-one years. The plaintiff demurred to the second 
plea, the defendant joined, and the common pleas gave judgment 
for the defendant. ‘The plaintiff removed the record into the 
supreme court by writ of error, and in August, 1825, the 
judgment of the common pleas was reversed, and judgment 
for costs taxed at $95, 42, given in favor of the plaintiff in 
error in that court, and a venire de novo awarded. At the 
ensuing term, Campbell applied for and obtained leave to amend 
his plea, (6 Cowen, 21,) when he pleaded, 1. Non cul.; 2. 
That the mare, at the time when, &c. was in the possession of 
the defendants by virtue of a contract of bailment for hire; 
and that the supposed beating, fatiguing by over-driving, &c. 
occurred and took place through the unskilfulness, want of 
knowledge, discretion and judgment of the defendants; and 
that on the termination of the contract of bailment, the defend- 
ants returned and redelivered to the plaintiff the mare in full 
life; and averred that at the time of the bailment, and of the 
committing of the supposed trespasses, the defendants were 
respectively infants, &c. concluding with a verification and 
prayer of judgment. The plaintiff replied precludi non, 
because the said S. Campbell, of his own wrong, and without 
the cause by him in his plea alleged, and with force and arms, 
&c. did commit the said several trespasses, &c. in modo et 
forma, &c.; and further, that at the time when, &c. the 
defendant was of full age, concluding to the country with 
similiter. In November, 1826, the cause was tried at the 
New York circuit, and the jury found the defendant guilty of 
the premises laid to his charge in manner and form, &c. and 
assessed damages at $200.’ 

We must content ourselves with saying that the argument of 
this case, on both sides, was most able and acute. The unani- 
mous opinion of the court of errors was delivered by the chan- 
cellor, affirming the decision of the Supreme Court. 

The Chancellor. ‘The first point made by the plaintiff is, 
that the action should have been case, and not trespass. If 
the object of this point is to support the first error assigned, to 
wit, that the declaration is insufficient, it certainly cannot be 
sustained. ‘The declaration is in the ordinary form of a decla- 
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ration in trespass, and I can see no objection to it, either in 
form or substance. But I presume this point was intended to 
apply to the case made by the special plea of the defendant in 
the court below. I am satisfied an action on the case cannot 
be maintained against an infant under such circumstances. If 
the infant was liable at all, trespass was the proper form of 
action. An action on the case necessarily supposes the de- 
fendant to have a right to the possession of the property under 
the contract of hiring, at the time the injury is committed. 
Independent of the contract of hiring, the defendant would 
have no right to the possession, and trespass would be the 
proper remedy. If the plaintiff declare in case, he affirms the 
contract of hiring, and the plea of infancy is a good defence to 
such an action; for he cannot affirm the contract, and at the 
same time, by alleging a tortious breach thereof, deprive the 
defendant of his plea of infancy. The cases of Jennings v. 
Randall, (8 Term Rep. 335,) and Green v. Greenbank, (4 
Eng. Com. Law Rep. 375, 2 Marsh. Rep. 485,) were cases 
of that description. 

‘The contract of an infant is not void, but is voidable at the 
election of the infant. Ifa horse is let to him to go a journey, 
there is an implied promise that he will make use of ordinary 
care and diligence to protect the animal from injury, and return 
him at the time agreed upon. A bare neglect to do either, 
would not subject him or an adult to an action of trespass, the 
contract remaining in full force. But if the infant does any 
wilful and positive act, which amounts to an election on his 
part to disaflirm the contract, the owner is entitled to the im- 
mediate possession. If he wilfully and intentionally injures 
the animal, an action of trespass lies against him for the tort. 
If he should sell the horse, an action of trover would lie, and 
his infancy would not protect him. The case of Vasse v. 
Smith in the Supreme Court of the United States, (6 Cranch, 
226,) was decided upon this principle. ‘The special plea in 
the court of common pleas was defective in not averring the 
fact, which was afterwards inserted in the amended plea, that 
the injury complained of occurred in the act of driving the 
mare, through the unskilfulness, want of knowledge, discretion 
and judgment of the defendant. With that averment, I think 
the plea of infancy, with the contract of hiring, would have 
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been a complete answer to the action. But without such aver- 
ment, I think the court were bound to presume it was a wilful 
injury, which would amount to an election by the infant to dis- 
affirm the contract. I therefore am of opinion that the judg- 
ment of the Supreme Court on the pleadings as they stood was 
correct.’ 

Having thus seen the exposition of the law on this subject by 
the highest judicial tribunals of the State of New York, let us 
recur tothe opinion of the Supreme Court of Pennsylvania, 
delivered in the case of Penrose v. Curren, in which the evi- 
dence of a disaffirmance of the contract by the minor was 
undoubted. ‘The court therein, as it seems to us, exemplify 
their postulate, to wit, (the theory of ‘a judicious essayist of a 
sister State,’) that they ‘are not responsible for a correct 
decision,’ where the case as presented by counsel is the 
‘effect defective’ of unskilfulness, or negligence. 

Rogers, J. (delivering the opinion of the whole court,) — 
‘The law has wisely provided, that infants shall not be liable 
on contracts, except for necessaries. It cannot be pretended, 
that here the infant would be liable on the contract of hiring, 
as the plaintiff has not brought his case within the principle of 
the exception. The plaintiff rests his right to recover on the 
fact, that the minor was guilty of a conversion by riding to 
Chester instead of Germantown. He contends, that wherever 
trover is the proper form of action, it will lie as well against an 
infant as an adult, and in this position it must be admitted, he 
is supported by a decision of a court of high authority in Homer 
v. Twing, 3 Pick. 492. I have examined that case with the 
attention it merits, and 1 am compelled to say, I cannot agree 
to the principle which is there decided. It is true that detinue 
will lie against an infant for goods delivered upon a special 
contract for a specific purpose, after the contract is avoided. 
It is also true, that assumpsit will lie against an infant to recover 
money embezzled. ‘To this I fully accede, because the object 
of the suit, in the first case, is to recover the article itself, or 
damages for its detention. And this decision is founded in 
sheer justice, as the privilege of protection is given to the 
minor as a shield, not as a sword, nor is it necessary for his 
safety, that he should be permitted to retain the article, when 
the contract has been rescinded, without paying an equivalent 
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for it. The vendor is remitted to his original rights, when the 
contract has been rescinded, without paying an equivalent for 
it. The vendor is remitted to his original rights, when the 
contract has been rescinded, and as a consequence, he may 
assert them, either by action of detinue, replevin, or trover. 
It is also altogether proper, that money embezzled by an infant, 
should be recovered in assumpsit. ‘The occupation, in which 
he is employed, is for the benefit of the infant, and the embez- 
zlement is a tortious act, in which no blame is imputable to the 
employer. But is that the case here? The infant derives no 
benefit from the transaction, and what is of more consequence, 
the plaintiff himself is in fault. ‘The loss, which ensues, results 
from the contract of hiring with a person, whom he is bound to 
know was a minor, and as such incapable of contracting. This 
is a transaction in which parents and guardians have a deep 
interest, and particularly such as educate their children from 
under their own eye at a distance in our seminaries of learning. 
It amounts to this: If the keeper of a livery stable, or an inn- 
keeper, whose business it is to let out horses and carriages to 
hire, chooses to trust them to a minor, contrary to the assent 
and wish of the parent, and an injury is done by the young 
man, in the folly and heedlessness of youth, going to a different 
place, or further than he intended, the father must either pay 
the debt or damages to whatever amount they may be, or suffer 
his child to be disgraced by imprisonment. It seems to me, 
that parents would have much more reason to complain of a 
rule, which involved such consequences. If the plaintiff should 
succeed, there would be no want of pretences, upon which 
infants might be charged, and there would be an end to the 
protection which the law so wisely affords them. I cannot 
agree that from the commission of a wrong, a right of action 
can arise. If the contract of hiring came within the exception 
of necessaries, as might be, where a horse was hired to visit a 
sick parent, &c. then the infant would be liable for the conse- 
quences, and if injury ensued from cruel driving, or improper 
treatment, the owner would have an appropriate remedy. 

‘Had the minor gone to Germantown as he intended, then 
Shenk v. Strong, 1 Southard, 87, would have been express 
authority, adverse to the plaintiff’s claim. The foundation of 
the action is contract, and disguise it as you may, it is an 
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attempt to convert a suit, originally in contract, into a construc- 
tive tort so as to charge the infant. So far are minors shielded 
from the consequences of their own acts, that action will not 
lie against them, when they affirm themselves to be of full age, 
nor on a warranty in the sale of a horse. Johnson v. Pye, 1 
Lev. 169. 1 Keble, 905. Nor will, | apprehend, trover lie 
against an infant for goods sold to him, either with or without a 
knowledge of his infancy; certainly not where he knows the 
fact of infancy. Manley v. Scott, 1 Sid. 129. The contract 
being unlawful, no action arises to the adult, who is bound to 
know with whom he is contracting, and must be aware that 
such contracts are contrary to the policy of the law. It operates 
not only as a shield to the infant, but as a penalty upon the 
adult. 

‘Wherever a person has not parted with the property, then 
he can assert his right, as well against an infant as an adult, as 
in every kind of bailment; and if the conversion had been the 
non-delivery of the horse and carriage hired, the owner might 
have sustained detinue, replevin, or trover. 1 would here 
remark, that notwithstanding what is said in Homer v. Twing, 
I cannot distinguish this from Jennings v. Randall, 8 T. R. 335. 
In the second count of the declaration, it was alleged, that the 
plaintiff let to hire and delivered to the defendant a certain 
other mare to go and perform a certain reasonable and mode- 
rate journey, &c. and yet that the defendant, contriving, &c. 
wrongfully and injuriously rode and worked the said mare a 
much longer journey, &c. The defendant pleaded infancy to 
both counts, to which the plaintiff demurred. Here, then, there 
was the constructive conversion of the property, which is the 
turning point of the decision in Homer v. Twing, and yet the 
court notwithstanding gave judgment for the defendant. The 
fundamental error seems to me to consist in considering the 
conduct of the infant as a violation of contract, whereas there 
was no contract which could be enforced. 

‘Judgment reversed, and judgment for the defendant.’ 

After perusing these two decisions, it is impossible to avoid 
suspecting, that the Supreme Court of Pennsylvania would 
have pursued a different course of reasoning, had the claim 
of the original plaintiff been differently presented. The court 
were thrown upon their own resources, and we therefore find 
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them, in the hurry of examination, driven to attack authorities 
which are positively good, when no’ necessity for doing so in 
reality existed» The Massachusetts case (Homer v. wing) 
which they doubted, is, it appears to us, correctly decided; 
and so is that in 8 Term Reports, (Jennings v. Randall,) which 
they bring to confute it. If Homer v. Twing cannot stand, we 
do not see how Vasse v. Smith, 6 Cranch, 226, can be pre- 
vented from falling with it. We wish it to be recollected that 
we agree with the Supreme Court of Pennsylvania that Curren 
could not recover in the form of action which he adopted; but 
we do not agree with them that he could not have redress, if a 
proper form of action had been adopted for him. If trespass 
had been chosen for him, he must have had redress. Perhaps, 
as the minor did not return the horse, (having killed him) a 
circumstance in which this case is stronger than that from 
Wendell above quoted, wherein it was averred the animal was 
returned in full life, there might have been some pretence for 
trover; but the newest noviciate at the bar of any county 
court in Pennsylvania could tell that a statement in lieu of a 
declaration is not allowable in an action ex delicto. If, how- 
ever, trover could not have been supported, there can be no 
question that trespass would have been proper. ‘To an action 
of trespass the defendant would have pleaded his infancy ; also, 
that he obtained the horse upon a contract of bailment, and that 
the cruel driving, &c. resulted from his unskilfulness, &c. The 
replication would have been that the plaintiff should not be 
precluded, as the defendant had committed the acts alleged of 
his own wrong, &c. It would then have been for the jury to 
determine the facts. No reasonable man ought to ask more 
protection than this for any minor; to allow more, would be to 
justify him in an act of outrage and malicious mischief. 

A few words as to the speculations of the Supreme Court of 
Pennsylvania upon the subject of this case. ‘They say that 
‘parents and guardians have a deep interest’ in the matter, 
‘particularly such as educate their children at a distance.’ 
What, we would ask, has the law to do with this? If people 
choose to educate their children at a distance, are their child- 
ren, for that reason, to be allowed to destroy the property of 
other persons wantonly? Is the law to be inflected for the 
benefit of parents who send their children to the ‘seminaries of 
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learning’ in Pennsylvaina, or for the benefit of Pennsylvanians 
who send their sons to seminaries out of that State? We have 
not a doubt that every parent not versed in the law, whether 
father or mother, would consider these speculations of the court 
as sound doctrine ; but we much question whether a thorough 
lawyer can recognise the legal logic of the reasoning. Suppose 
the court, instead of the language we have quoted, had used 
the following. ‘This is a transaction in which parents and 
guardians have a deep interest, and particularly such as send 
their children from under their own eye at a distance — to 
church.’ ‘This would appear ridiculous; yet the principle 
relied on by the court would apply as well to churches as to 
seminaries of Jearning. 

With the foregoing observations, we dismiss the subject 
under review, viz. how far the labors of a reporter are affected 
by the character of the bench and bar ; remarking at the same 
time, however, that it cannot be denied, there is an ample mass 
of ability in both. As far as the judges of the Supreme Court 
are concerned, we freely say that we attribute to them much 
learning, talent, and industry. And we respectfully suggest, 
that with more system, and more union amongst themselves, they 
might contribute much to the improvement of the character of 
the Pennsylvania Reports. 

To return to the reporters, the work of Mr. Rawle is de- 
cidedly superior in every respect to that of Messrs. Penrose & 
Watts. Between the appearance or exterior, in regard to paper 
and printing, of the volumes, there is a very palpable difference 
altogether in favor of Mr. Rawle’s book. That he understands 
the art of reporting better than those gentlemen, we presume 
that they themselves will not deny. The art of making a full 
and at the same time curt and correct abstract or syllabus of the 
decisions, he possesses. Will the two reporters in the interior 
expect us to say the same of them? We doubt whether Mr. 
Rawle has, in all his numerous reports, committed more errors 
in the marginal abstracts than those two gentlemen have in their 
two volumes. We think, too, that Mr. Rawle has never made 
a mistake so unpardonable in this particular, as they have in the 
case of McMillan v. Hall, 2 Pennsyl. Rep. 73. They have 
extracted the following as the marrow of the decision. ‘A 
defendant who appeals from a judgment of a justice, and obtains 
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a general verdict in his favor, is entitled to costs from the plain- 
tiff, although he gave evidence to the jury which he did not give 
to the justice.’ This (which would be against the words and 
spirit of a statute and numerous decisions) is the very reverse 
of the reporters’ own report. ‘They should have added to their 
syllabus these words: he having offered the same evidence to 
the justice who had rejected it. 

There is another matter that we think justice requires us to 
mention. At the last December Term, we heard Mr. Justice 
Huston declare publicly from the bench, that in the Pennsyl- 
vania Reports he was sometimes set down as dissenting from 
the majority when he had not dissented; that, where he con- 
curred in the decision, but had perhaps only expressed his 
dissent from some particular parts of the reasoning of the judge 
who delivered the judgment of the court, he was invariably set 
down as dissenting from the decision ; and that in some cases, 
wherein he had actually dissented, and had prepared his opinion, 
or the reasons of his dissent, at length and in writing, neither 
his dissent was marked, nor his opinion introduced. This is 
shameful. If such a state of things be not corrected, we trust 
that the authors will not in future call their volumes, Reports, 
for they will be any thing else than Reports. 

We think that Mr. Rawle should publish in numbers ; it is 
unreasonable to make the profession wait a year and a half for 
the decisions, because he cannot, reporting for but one district, 
collect materials for a volume in less time. 





ART. VI.—INSURANCE— MINUTES ON ADJUSTMENT OF 
LOSSES. 
1. As to the manner in which the quantity of damage is ascer- 


tained. 

Marshall, 619, (2d edition) says, ‘ where the goods are dam- 
aged in the whole or in part it becomes necessary to ascertain 
the quantity of such damage, which is done by taking the value 
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of the goods in their damaged state from the prime cost, and 
the remainder will be the amount of the loss.’ 

This rule is not quite accurate, and would evidently throw 
upon the underwriter the fluctuation of the market. ‘The true 
rule is laid down by Marshall, 623, that the quantity of damage 
is to be ascertained by taking the proportion which the damaged 
goods bears in price to sound goods at the port of delivery. For 
instance, if at the port of delivery the sound goods of the same 
kind were worth £100 and the damaged goods £50, then the 
quantity of damage is one half, and one half of the prime cost 
of the goods is to be paid tothe insured. And to this point are 
the authorities which he cites. Lewis v. Rucker, 2 Burr. 1167. 
Johnson v. Sheddon, 2 East, 581. Park. 137 to 146. (6th 
edit.) 

But by the rule which is quoted first above from Marshall it 
is is easy to perceive that the rise and fall of the market is on 
the underwriter. Suppose the prime cost of the goods were 
£150. ‘The value of sound goods at the port of delivery £100. 
The value of the damaged goods £50. Here if you deduct 
the value of the damaged goods from the prime cost, the loss 
would be 663 per cent., whereas in fact it is only 50 per cent. 

The price of the sound and damaged goods at the port of 
delivery is the gross price of each without deducting any 
charges. ‘The net value is never to be considered in estimating 
the quantity of damage. Johnson v. Sheddon, 2 East, 581. 
Marsh. 630. 3 Bos. & Pull. 308. 

If goods are taken and forcibly sold at a port of necessity, 
the loss is the difference between the net proceeds of the sales 
and the invoice price. Suydam v. Mar. Ins. Comp. 2 John. 
Rep. 138. 

So in case of voluntary sale of cargo at a port of necessity 
the same rule applies. Mitchell v. Edie, 1 T. R. 608. 

The net proceeds are to be taken deducting commissions on 
the sales, as well as other charges. Id. 1 T. R. 608. 

2. As to the manner in which the value of the things insured 
is to be ascertained. 

The value of the cargo is the prime cost, i. e. the invoice 
price, and all duties and expenses incurred till it is put on board, 
together with the premium of insurance. Marsh. 622. Park. 
138, 139. S. P. 3 Caines’ Rep. 43. And the premium of 
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insuring the premium is to be added. Park. 138, note. And 
the commissions paid for procuring the policy. Park. 138, 
note. 

The prime cost is to be allowed without deducting the draw- 
back allowed on exportation. Gahn v. Broome, 1 Johns. Cas. 
120. 

The two per cent. to be deducted by the policy in case of 
loss is also to be added to the prime cost. Park. 138, note. 
Contra Kemble v. Bowne, 1 Caines’ Rep. 80. Suydam v. 
Mar. Ins. Comp. 2 John. Rep. 138. 

But commissions for purchasing the cargo are not to be added 
to the prime cost, where the goods were purchased by the 
plaintiffs themselves. Anonymous, 1 John. Rep. 313. Nor 
freight. allie v. Modigliani, Park. 70. Marsh. 728. Gib- 
son v. Phil. Ins. Comp. 1 Binn. Rep. 405. 

‘The value of the ship is the sum she is worth at the time of 
sailing on the voyage insured, including expenses of repairs, the 
value of the furniture, provisions, and stores, the money ad- 
vanced to the sailors, and in general all the expenses of the 
outfit, and the premium of insurance. Marsh. 623,725. Park. 
132. Kemble v. Bowne, 1 Cain. Rep. 80. S. P. Stevens 
v. Col. Ins. Comp. 3 Caines, 43. Shaw v. Felton, 2 East, 
109. S.C. Marsh. 141. 13 East, 323. 

The value of the freight is the gross amount without any 
deduction for wages or provisions. Stevens v. Col. Ins. Comp. 
3 Caines’ Rep. 43. Semble, Thompson v. Taylor, 6 T. R. 
478. Contra Millar, 247. 

But it seems that in Pennsylvania the net freight only is 
valued, and this is made by deducting one third from the gross 
freight. McGregor v. Ins. Comp. Penn. cited Marsh. 93, note 
(5). (2d Amer. Edit.) 

A valuation in a policy is generally conclusive in case of a 
total loss ; but in case of a partial loss, it is never considered 
at all. Ifthe subject matter insured be damaged, the quantity, 
when ascertained, is the proportion of the real value of the 
subject insured and not of the valuation in the policy. Com- 
pare Marsh. 618, 631. Park. 137 to 148. 2 East, 109. 7 
Mass. Rep. 365. 

If an article be valued by the pound weight, it refers to the 
lb. of the place where the policy is made. Gracie v. Bowne, 
2 Caines’ Rep. 30. 
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3. What charges and expenses and losses fall on the under- 
writer. 

In policy on Goods. 

In Boyfield v. Brown, 2 Str. 1065, cited Marsh. 587, 619, 
it is said, where part of the goods insured is saved, and this 
exceeds the amount of the freight, the practice is to deduct the 
freight from the salvage or goods saved and to, make up the 
loss upon the difference; but where the freight exceeds the 
salvage, then it is a total loss. If this rule be true, then in case 
of a total loss, the underwriter bears the loss of the freight. 

But this case of Boyfield v. Brown is contradicted by Mason 
v. Skurry, Marsh. 226. And in Baillie v. Modigliani, Marsh. 
728, Lord Mansfield said, as between the insured and the 
underwriters upon the cargo, it is a contract of indemnity, and 
the latter have nothing to do with freight. In the case of a total 
loss, as between the insurer and insured, with salvage, the owner 
may either take the part saved or abandon; but in neither case 
can he throw the freight upon the underwriters. The same 
doctrine is held in Gibson v. Phil. Ins. Comp. 1 Binney Rep. 
405. Park. 70. It would therefore seem that the underwriter 
On goods is in no case liable for freight. 

Nor for wages and provisions expended during detention at 
a port of necessity to repair. Eden v. Poole, Park. 70, 71. 
Marsh. 721; nor during arrest of a foreign power, or an em- 
bargo. Idem. Robertson v. Ewer, 1 T. R. 127. Penny v. 
N. Y. Ins. Co. 3 Caines’ Rep. 155. §. P. 4 Dall. Rep. 246, 
274. 

If there be a total loss during the voyage, with salvage, the 
underwriter on goods is not liable for the difference of exchange 
on the proceeds of the salvage between the time of the loss on 
the policy and the time of remitting the proceeds. ‘Thelluson 
v. Bewick, 1 Esp. N. P. 77. Park. 139. Marsh. 622. But 
the value of the salvage is to be estimated by the rate of ex- 
change at the time of the loss. Semble. 1 Esp. N. P. 77. 

If the goods are sold at a port of necessity, the voyage being 
broken up, the underwriter is liable for the commissions on the 
sales, and also on the purchase of bills to remit the proceeds ; 
and in return he is entitled to the benefit if the bills be purchased 
at a discount. Mitchell v. Edie, 1 T.R.608, Per Buller — 
This rules applies equally in case of a partial as of a total loss. 
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So if the goods damaged are sold at public auction in order 
to ascertain the damage, the commissions and charges of the 
sale are to be paid by the underwriter; but not otherwise. 
Muir v. Unit. Ins. Comp. 1 Cain. Rep. 49. 

In policy on Ship. 

Wages and provisions expended during a detention to repair 
at a port of necessity; or during an arrest or embargo by a 
foreign power, are not a charge upon the underwriter on the 
ship. Fletcher v. Poole, Park. 70. Marsh.721. Robertson 
v. Ewer, 1 T. R. 127. Marsh. 721. But see Brough v. 
Whitmore, 4 T. R. 206. Marsh. 723. Park. 74. S.C. 2 
T. R. 407. 

The repairs of a ship occasioned by a peril within the policy 
deducting one third new for old, are to be paid by the under- 
writers. 2 'T.R.407. But this deduction of one third is not 
allowed, unless where the ship is delivered over again to the 
owner for his benefit; but if she never come free into his pos- 
session by the refusal of the underwriters to pay for the repairs, 
the deduction is not to be allowed. Ibid. 

In case of repairs the underwriters are chargeable with bot- 
tomry interest, provided the money could not be obtained without 
paying it. Dacosta v. Newnham, 2 T. R. 407. Read »v. 
Com. Ins. Comp. 3 John. 352. 

The loss of the ship’s provisions by fire is within the policy 
on the ship. Brough v. Whitmore, 4 T. R. 206. 

If a ship be abandoned and afterwards repaired, it should 
seem that the deduction of one third new for old is not to be 
made, for the whole benefit is to the underwriter. 

In case of a policy on freight. 

In Eden v. Poole, Park. 71, S. C. 1 T. R. 132, note, it is 
said to have been held by Buller, J. that wages and provisions 
expended during a detention to repair, or in consequence of an 
arrest by a foreign power, were a charge on the freight. But 
see a note on this case, 7 East, 33, note (b), where it is doubted 
if Buller, J. said any thing as to the freight. 

In Thompson v. Rowcroft, 4 East Rep. 34, Lord Ellen- 
borough seemed to be of a different opinion, and in that case 
(which was an abandonment of freight) held that no deduction 
from the freight in the hands of the insured should be taken on 
account of wages and provisions expended during a detention, 
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or during the whole of the subsequent voyage. S.C. Marsh. 
604. Park. 228. 

In Leatham v. Terry, 3 Bos. & Pull. 479, the court inti- 
mated an opinion that wages and provisions so expended were 
of the nature of a general average, and to be borne proportion- 
ally by ship and freight after the abandonment. 

And in Sharp v. Gladstone, 7 East, Rep. 24, where these 
decisions on that point came in review, the court held that 
wages and provisions so expended were to be borne proportion- 
ally by the ship and freight for whose benefit they were ex- 
pended after the abandonment. 

It is observable that these three cases of Thompson v. Row- 
croft, Leatham v. Terry, and Sharp v. Gladstone, were after 
abandonments actually made to the underwriters on ship and 
freight, and merely settled the items for which these respective 
underwriters could be considered as having incurred expenses 
which had been paid by. their common agent out of general 
funds belonging to them. But they cannot be considered 
as deciding that, in case no abandonment had been made, 
these charges were to be borne by the underwriter as losses 
under the policy. On the contrary they were considered as 
incurred by the agent for the benefit of the underwriters in their 
new capacity of owners of the ship and freight. They were 
therefore to be paid in the same manner as if one person had 
been the owner of the ship, another the charterer for the voyage, 
and a third the owner of the cargo; and upon the happening of 
the same events the expenses had been incurred for the general 
benefit. 

This seems to have been the view of the court, for on the 
counsel for the plaintiff citing the case of Robertson v. Ewer as 
deciding that wages and provisions are not a loss on a policy on 
ship, if incurred during a detention, Le Blanc, J. observed that 
there was no abandonment in that case. 

Indeed if it were otherwise, the decision in Sharp v. Glad- 
stone would clash not only with Eden v. Poole, but with all the 
other cases on this subject which have been cited in this note, 
and in which the plaintiff was denied a right to recover. 

Whether the underwriter on freight is liable for such wages 
and provisions as are expended during an extraordinary deten- 
tion seems to depend, as to English authorities, upon the dic- 
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tum of Buller, J. in Eden v. Poole ; which, however, is doubted 
in 7 East, 33, note (b). In that note, however, it is stated that 
Mr. Lee, of counsel for the underwriters, said that it was so 
determined every day. 

It ought here to be remarked that the extraordinary expenses 
of wages and provisions incurred during repairs of a ship in a 
port of necessity have repeatedly been held in America to be a 
general average, and consequently a charge upon the under- 
writers on ship, cargo, and freight. Waldon v. Le Roy, 2 
Cain. Rep. 263. Abbott (by Story) 380, note (1). Padel- 
ford v. Boardman, 4 Mass. Rep. 548. Semble, 2 T. R. 414. 

So during a capture. 1 Cain. Rep. 573. 3 John. Rep. 88. 
4 Dall. 274. Abbott (by Story) 388, note (1). 

General average, how assessed on underwriters. 

In cases of general average, even on valued policies, the real 
value of the property insured is to be taken in adjusting the 
loss, and not the mere value in the policy. 7 Mass. Rep. 365. 
The ship is to be calculated at her real value at the commence- 
ment of the voyage, and the cargo at the prime cost. I now 
refer —not to the manner of settling the proportions in which 
the different articles are to contribute, for the modern rule as 
to that is to take the value of ship, cargo, and freight at the 
place where the general average is settled — but to fix the pro- 
portion for which the underwriter is liable to pay the owner. 

And the proportion that the underwriter is in such case to 
pay, is as the sum insured on the ship and cargo is to the 
whole value of the ship and the prime cost of the cargo at the 
commencement of the risk ; and the value fixed in the policy is 
totally disregarded. 7 Mass. Rep. 365. 

But the underwriter is not bound to contribute a larger sum 
on account of an increased proportion of the general average 
assessed on and borne by the owners of the ship and cargo in 
consequence of their increased value or profits at the port where 
the average is adjusted, though such increased value or profits 
are by the modern rule always taken in determining the relative 
proportions of the subjects which are to contribute. And as to 
such increased value or profits, the owners are considered as 
acquiring a new and distinct interest not covered by the insur- 
ance, for which they are personally to contribute in the general 
average and not to charge the underwriter. Suppose the ship 
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$2000, cargo $2000, freight $2000. General average $2000, 
and the ship and cargo are fully insured. But at the port of 
destination, where the average is settled, the ship is worth $4000, 
and the cargo $6000. The ship’s proportion of the general 
average would be one third. The cargo’s proportion, one half, 
and the freight’s proportion, two sixths. Yet the underwriter 
on the ship and cargo would be liable to pay on the principles 
above stated only as follows: for the ship, 3 of 4—=1— for the 
cargo, } of 3=1. In other words, he would pay on each, one 
quarter part of the general average. Upon any other principle 
the underwriter on the cargo would contribute doubly to the 
underwriter on the ship, in a case where the value is admitted 
to be originally equal. See 7 Mass. Rep. 365. 

How expenses, &c. incurred after abandonment are to be 
borne. 

After abandonment the expenses are to be charged to the 
ship, cargo, and freight, to whomever belonging, as follows, 
calculated from the time of the loss on which the abandonment 
is made. 

1. Wages and provisions and expenses of the crew in the 
foreign port, and port charges, by the ship and freight in pro- 
portion to their values. Sharp v. Gladstone, 7 East, 24. S. 
C. Marsh. 607. Park. 234. 

2. Insurance thereon in the same manner. Ibid. 

3. Wages of the crew during their detention under arrest, &c. 
in the same manner. Ibid. 

4. Wages and provisions of the crew from their liberation in 
the foreign port till their discharge at home, in the same manner. 
Ibid. 

5. Charges of shipping cargo to be paid by the freight. 
Ibid. 

6. Charges at the port of discharge on ship and cargo, to be 
paid by the ship. Ibid. Semble. 

7. Insurance on ship to be paid by the ship. Ibid. 

8. Diminution of value of the ship during the voyage by wear 
and tear to be borne by the ship. Ibid. 

9. General average, by ship, cargo, and freight, according to 
their values. Abbott, part iii. ch. 8. sec. 14, 345. These 
values are of the ship and cargo at the end of the voyage, and 
the net freight deducting wages and provisions, &c. Abbott, 
ibid. Vide 7 Mass. Rep. 365. 
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ART. VIl—REMEDY ON COVENANTS IN THE REALTY. 


Questions. 1. Whether there is now in England any per- 
sonal remedy on real covenants of warranty touching the free- 
hold, where the freehold is ousted by title paramount ? 

2. What is now the rule of damages in England upon cove- 
nants for quiet enjoyment ? 


As to the first question, it was held in Pincombe v. Rudge, 
Hobart R. 3, by all the judges in the Exchequer Chamber, 
(where the question was, whether upon a clause of warranty 
real, annexed to a freehold, an action of covenant to recover 
damages would lie,) as follows : —‘ That this action of covenant 
will lie, because that though the warranty be annexed to a free- 
hold, yet the breach and impeaching was not (in that case) of a 
freehold, but of a chattel, i. e. of a lease for years, for which 
there could neither be voucher, rebutter, nor warrantia charte ; 
so that though there had been a judgment of a warrantia charte 
in this case, yet neither upon entry nor upon recovery in ejec- 
tione firme upon this lease, there could be neither voucher, 
nor rebutter, nor value upon the warrantia charte ; and there- 
fore a real warranty is a covenant real, when the freehold is 
brought in question. But when a lease is in question, or any 
other loss that doth not draw away the freehold, it may be used 
as a personal covenant, whereupon damages may be recovered, 
so it is both a real and personal covenant to several ends and 
respects.’ 

It will be perceived that the breach in this case was merely 
of an antecedent lease for years created by the warrantor, under 
which the lessee entered, and therefore the tenant was not ousted 
of the freehold [for life] which was granted to him and to which 
the warranty was annexed. And the opinion of the court turned 
on this point. But it may be inferred that if the whole freehold 
had been gone by a superior title, that then the covenant would 
have been held a real covenant by the court, upon which he 
could not have had a personal remedy. But Chief Justice 
Parsons, in Gore v. Brazier, 3 Mass. R. 523, 545, held that a 
personal action would have lain in. England upon a covenant of 
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warranty annexed to a fee, and where the ouster was of the 
freehold by title paramount. And he cited 1 Brown. 21, 2 
Brown. 164, 165, as in point. The case cited, I suppose, is 
Waters v. Dean, &c. of Norwich, 1 Brown. 21, S. C. 2 Brown. 
158, &c. But there the plaintiff sued on a covenant to save 
harmless, &c. during the term, which was for life, and the breach 
assigned was a disturbance by an antecedent lease to one T. 
for years. So that the case was not different from that in 
Hobart 3, the freehold not being brought in question. It is 
true that Lord Coke, who was Chief Justice, in giving his 
opinion, said, among other things, ‘that covenant in law ex- 
tends to lawful evictions, and to estates in being, and not where 
an estate is determined.’ ‘So also he supposed to express real 
covenants, which extend to freehold or inheritance, as warrant 
and defend, upon which a man cannot have an action if he be 
not ousted by one which hath title.’ ‘This last sentence is that 
upon which Chief Justice Parsons seems to have relied ; but it 
is manifest that Lord Coke was referring to the difference be- 
tween a covenant in law and an express covenant, and not to 
the cases in which covenant would lie on a warranty. Accord- 
ing to the case of Pincombe v. Rudge, (Hob. 3) there is 
no doubt that covenant would lie, if the ouster by title para- 
mount was not of the freehold, but for a term of years only. 
For is it to be presumed that Lord Coke had any notion in his 
mind that if the ouster was in fee, covenant would lie on a war- 
ranty? And the covenant in the case before the court was not 
a warranty, but a covenant to save harmless and acquit. In 
short, equivalent to a covenant for quiet enjoyment. Besides, 
the case in Brownlow was decided in 10 Jac. 1; and that of 
Pincombe v. Rudge was finally decided in the Exchequer 
Chamber by all the judges in 11 Jac. 1. And therefore, if 
there be any discrepancy between them, the principle estab- 
lished by all the judges in the last case is the true one. And 
it seems to me that there is a necessary implication in this last 
case against the doctrine of Chief Justice Parsons. At all 
events the authority he relies on does not support his dictum. 


Pincombe v. Rudge, is also reported in Noy. 131, and 
Yelverton, 139. 
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ART. VIII.—STORY’S COMMENTARIES — VOLS. II. AND III. 


Commentaries on the Constitution of the United States, with a 
Preliminary Review of the Constitutional History of the 
Colonies and States before the adoption of the Constitution 
of the United States. By Joseru Srory, LL. D. Dane 
Professor of Law in Harvard University. 


In noticing the first volume of this work we have made some 
remarks upon its general character, and shall confine ourselves 
mostly, in the present article, to those parts of the second and 
third volumes that fall more particularly within the province of 
our journal ; premising, however, that though the work professes 
to be, and in fact is strictly, a practical exposition of our consti- 
tution, it is at the same time incidentally, and, as a necessary 
result of the plan, a comprehensive philosophical treatise upon 
government in most of its principles, and the more instructive 
and the more interesting because it is practical as well as philo- 
sophical and speculative. How infinitely more profitable to the 
student, who wishes to become acquainted with the political 
mechanism of society, and the statesman, whose business it is 
to operate this machinery, to study the principles and secrets 
of the construction, and the actual working of the machine in 
its real use, than to ruminate upon the theoretical models and 
visionary abstractions of the recluse political philosophers? 
The desultory hints in Montesquieu’s Spirit of Laws, and the 
abstract dream of Rousseau on the social compact, will never 
teach the student the art of governing a State, or give him a 
knowledge of how it is or how it should be governed. But in 
considering these commentaries as an exposition of the powers 
and operation of government in the abstract, the reader is to 
carry some distinctions in his mind. Every constitution neces- 
sarily has reference to a particular community, and its provisions 
and fundamental principles will be materially modified by the 
social condition and relations of its members. A circumstance 
in the social condition of the English nation, which enters deeply 
into their political constitution, and which Blackstone regards 
with great admiration, is wholly wanting in the United States. 
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He says, ‘The body of nobility creates and preserves that 
gradual scale of dignity which proceeds from the peasant to the 
prince ; rising like a pyramid from a broad foundation, and 
diminishing to a point as it rises.” Now we have no such scale 
or pyramid, so that whatever part of other constitutions has 
reference to the ranks of the different classes, or depends upon 
the ‘horizontal’ divisions of society, has no analogy to any 
thing in our own, which is adapted toa community, which, po- 
litically considered, is better characterized as a dead level than 
as a pyramid. This difference makes it necessary entirely to 
reverse many maxims in reference to one and the other of two 
such communities. ‘The dangers to be guarded against, and 
the objects of jealousy, in the two, are quite different, and may 
be directly opposite ; for in communities terminating in a royal 
apex the tendency to abuse and to the dissolution of freedom, 
may arise from the preponderance of one class or individual. 
If the royal power is the dangerous one, it may by degrees 
absorb all the others. In such communities the danger may be 
from some one of the ‘ estates,’ constituting the society. But 
in a representative democracy, in which no permanent distinc- 
tion of classes, and no exclusive privileges exist, the danger is 
that the powers of the government will revert to their original 
fountain, the people, who may be induced, by the impulse of 
the moment, to resume the powers they have delegated, and 
destroy the government, the work of their own hands ; or rather 
they may encourage and sanction the infractions of the constitu- 
tion by those who have temporary objects or their own per- 
sonal aggrandisement in view. ‘The result is, in such case, the 
same; it is either the direct or indirect establishment of a 
tyranny of one kind or another: direct, where the powers of 
government are seized by the leaders of a faction : indirect, 
where the government is demolished by a faction, and the com- 
munity being thrown into a state of anarchy, will finally be 
ready to escape from its evils to the shelter of any tyranny, (that 
is, authority without check or balance,) that is powerful enough 
to control the discordant materials of the ruined system. 

It is agreed that all governments should be constituted by 
checks and balances and counterpoises. The different powers 
and functions must be so distributed and lodged that the depos- 
itaries of each shall not only be influenced by powerful motives 
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to vindicate and retain them, but shall be able to defend them 
against encroachment. In contriving and adjusting these checks 
and counterpoises, it makes all the difference in the world, 
whether the government is, or is not, made to rest and depend for 
support upon the concurring and opposing interests of different 
classes or estates, marked by permanent political distinctions. 
So important is this classification of the society in the constitu- 
tion of the government considered in those countries where it 
exists, that it has been seriously questioned whether a perma- 
nent government can be formed upon any other basis over any 
considerable number of people or extent of territory. And this 
is the experiment now in progress in the United States. When 
people say that the practicability of free government is to be 
tested by the success of ours—that the hopes of freedom de- 
pend upon it —the meaning is, not that there is in fact no other 
free government in the world, for the English government has 
been a free one for more than a century, and those of other 
European nations are assuming a free character, but that no 
government of magnitude and power, whether free or arbitrary, 
has hitherto been sustained without the help of the distinction 
of classes. Thus Blackstone, in enumerating the checks and 
balances of the British constitution, refers them, in a great mea- 
sure, to this classification of the community. 

‘ Herein consists the true excellence of the English govern- 
ment, that all the parts in it, form a mutual check upon each 
other. In the legislature the people are a check upon the no- 
bility, and the nobility upon the people, by the mutual privilege 
of rejecting what the other has resolved; while the king is a 
check upon both, which preserves the executive power from 
encroachments ; and this very executive power is again checked 
and kept within due bounds by the two houses, through the 
privilege they have of inquiring into, impeaching and punishing 
the conduct (not indeed of the king, which would destroy his 
constitutional independence, but, which is more beneficial to the 
public) of his evil and pernicious counsellors. Thus every 
branch of the civil polity supports and is supported, regulates 
and is regulated, by the rest; for the two houses naturally 
drawing in two directions of opposite interest, and the preroga- 
tive in another still different from them both, they mutually keep 
each other from exceeding their proper limits; while the whole 
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is prevented from separation and artificially connected together 
by the mixed nature of the crown, which is a part of the legis- 
lative, and the sole executive magistrate. Like three distinct 
powers in mechanics, they jointly impel the machine of govern- 
ment in a direction different from what either, acting by itself, 
would have done; but at the same time in a direction partak- 
ing of each and formed out of all; a direction which forms the 
true line of the liberty and happiness of the community.’ 1 Bl. 
156. 

It is those points d’ appui in the different classes or perma- 
nent divisions of society, that form so essential a part of every 
European constitution, which distinguishes every one of those 
from our own. In reviewing the labors of the great architects 
of our political system, therefore, whether we regard the ardu- 
ousness and perplexity of the labor; or are exploring the 
motives and reasons of the various constitutional provisions ; or 
making a comparison of our own with foreign governments, we 
must keep constantly in view this fundamental distinction be- 
tween the constitution of our own society and that of nations of 
corresponding rank and magnitude. It is generally assumed 
that the distinction just mentioned greatly enhanced the diffi- 
culties of the constructing a permanent, efficient, and well 
regulated free government in the United States, meaning by 
free government, one in which the laws are made in reference 
to the interest of the whole and are supreme, for though this is 
not the only sense of the word freedom, it is the most essential 
and characteristic one, for the very idea of government implies 
authority and subjection, and the two great classes of political 
organizations are those, first, in which the subjects submit to 
the will of magistrates or rulers, and, secondly, those in which 
the citizen yields obedience only to the abstract, invisible, 
supreme authority, the /aws, made in reference to the general 
welfare, and not that of a class merely. This is the funda- 
mental and pervading principle of a free government. Now 
any power in a community, whether that of a chief magistrate, 
a nobility, a faction or a mob, that can wrest to their purposes 
the legislation or the administration of the laws, or intercept 
their execution, is dangerous, and may be fatal to freedom. It 
is very natural that it should have been assumed by very many 
political philosophers, that freedom may be more effectually 
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secured, or can only be effectually secured, in a community 
consisting of permanent divisions having diverse interests, since 
history and experience, as far, at least, as powerful civilized 
communities have been concerned, have been almost entirely 
confined to societies so compounded. But if we should go into 
the inquiry as to what proportion of governments have been 
free in the above sense, and at the same time of any consider- 
able duration, we should come to a result by no means encour- 
aging. ‘The argument drawn from precedents would certainly 
not be very strong in favor of the probability of forming a free 
government in a classified community, though it would be more 
favorable in regard to the prospect of forming a permanent one. 
But all the world is at present entirely on the side of free gov- 
ernment as we have defined it, and men are resolved to hazard 
the permanency of the political constitution, rather than the 
liberty of the citizen, if one of the two is to be put at risk in 
fixing upon a political organization. The hope then of being 
able to secure equality and supremacy of the laws, and perma- 
nency of constitutions, must rest mainly upon the supposed 
progress of men in the art and science of government. And if 
we admit this improvement in political science and skill, why 
not allow that it has some weight in favor of the practicability 
of forming not only a free but also a permanent political organ- 
ization in an unclassified community. History says that political 
associations of equals for the purposes of self-government have 
not been permanent, and that the laws in such associations have 
not been more equal than in other communities, and more 
especially that the laws when enacted have not maintained their 
supremacy, but that their administration has been very frequently 
perverted and their execution defeated; in short, that the 
members of such communities have not enjoyed liberty. But 
then a greater part of the experiments, of which the final results 
are settled, were made in times and circumstances very different 
from the present. We cannot but think that the practical 
operation of the government of the United States, and a study 
of such an exposition of its principles as that before us, will 
afford a satisfactory reply to all the foreboding predictions, 
founded upon the experience of former times and other cir- 
cumstances against the efficiency and stability of free constitu- 
tions in numerous communities spread over a wide surface of 
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territory. In this view it seems to us that a study of the con- 
stitution of this country forms a very important branch of 
speculative political science. 

Many of the subjects embraced by these commentaries have 
heretofore been, and some of them now are, the occasion of 
fierce party contests, and almost the first question made by 
every reader is, whether the author has given an impartial view 
of the arguments, principles, and motives of those taking dif- 
ferent sides in regard to contested doctrines; and in this respect 
we do not think he has given any reason of complaint to the 
advocates of any doctrine or mode of construction. The author 
evidently most scrupulously endeavors to present in their full 
force and most advantageous ‘light the doctrines to which he 
does not himself apparently assent. 

The first subject that particularly attracts our attention in the 
second volume is that of the right of suffrage, which is often 
spoken of as an absolute and universal right. 

‘The most strenuous advocate for universal suffrage has 
never yet contended, that the right should be absolutely uni- 
versal. No one has ever been sufliciently visionary to hold, 
that all persons, of every age, degree, and character, should be 
entitled to vote in all elections of all public officers. Idiots, 
infants, minors, and persons insane or utterly imbecile, have 
been, without scruple, denied the right, as not having the sound 
judgment and discretion fit for its exercise. In many countries, 
persons guilty of crimes have also been denied the right, as a 
personal punishment, or as a security to society. In most 
countries, females, whether married or single, have been pur- 
posely excluded from voting, as interfering with sound policy, 
and the harmony of social life. In the few cases, in which 
they have been permitted to vote, experience has not justified 
the conclusion, that it has been attended with any correspondent 
advantages, either to the public, or to themselves. And yet it 
would be extremely difficult, upon any mere theoretical rea- 
soning, to establish any satisfactory principle, upon which the 
one half of every society has thus been systematically excluded 
by the other half from all right of participating in government, 
which would not, at the same time, apply to and justify many 
other exclusions. If it be said, that all men have a natural, 
equal, and unalienable right to vote, because they are all born 
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free and equal ; that they all have common rights and interests 
entitled to protection, and therefore have an equal right to decide, 
either personally or by their chosen representatives, upon the 
laws and regulations, which shall control, measure, and sustain 
those rights and interests; that they cannot be compelled to 
surrender, except by their free consent, what, by the bounty 
and order of Providence, belongs to them in common with all 
their race ;—-what is there in these considerations, which is 
not equally applicable to females, as free, intelligent, moral, 
responsible beings, entitled to equal rights, and interests, and 
protection, and having a vital stake in all the regulations and 
laws of society? And if an exception, from the nature of the 
case, could be felt in regard to persons, who are idiots, infants, 
and insane; how can this apply to persons, who are of more 
mature growth, and are yet deemed minors by the municipal 
law? Who has an original right to fix the time and period of 
pupilage, or minority? Whence was derived the right of the 
ancient Greeks and Romans to declare, that women should be 
deemed never to be of age, but should be subject to perpetual 
guardianship? Upon what principle of natural law did the 
Romans, in after times, fix the majority of females, as well as 
of males, at twenty-five years?’ Who has a right to say, that 
in England it shall, for some purposes, be at fourteen, for others, 
at seventeen, and for all, at twenty-one years; while, in France, 
a person arrives, for all purposes, at majority, only at thirty 
years, in Naples at eighteen, and in Holland at twenty-five?’ 
Who shall say, that one man is not as well qualified, as a 
voter, at eighteen years, as another is at twenty-five, or a third 
at forty; and far better, than most men are at eighty? And 
if any society is invested with authority to settle the matter of 
the age and sex of voters, according to its own view of its 
policy, or convenience, or justice, who shall say, that it has not 
equal authority, for like reasons, to settle any other matter 
regarding the rights, qualifications, and duties of voters ?* 

‘The truth seems to be, that the right of voting, like many 
other rights, is one, which, whether it has a fixed foundation in 


» 1 Black. Comm. 463, 464. 
2 1 Black. Comm. 463, 464. 
3 Id. 171. 
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natural law or not, has always been treated in the practice of 
nations, as a strictly civil right, derived from, and regulated by 
each society, according to its own circumstances and interests.' 
It is difficult, even in the abstract, to conceive how it could have 
otherwise been treated. The terms and conditions, upon which 
any society is formed and organized, must essentially depend 
upon the will of those, who are associated ; or at least of those, 
who constitute 2 majority, actually controlling the rest. Origin- 
ally, no man could have any right but to act for himself; and 
the power to choose a chief magistrate or other officer to exer- 
cise dominion or authority over others, as well as himself, could 
arise only upon a joint consent of the others to such appoint- 
ment; and their consent might be qualified exactly according 
to their own interests, or power, or policy. The choice of 
representatives to act in a legislative capacity is not only a 
refinement of much later stages of actual association and civil- 
ization, but could scarcely occur, until the society had assumed 
to itself the right to introduce such institutions, and to confer 
such privileges, as it deemed conducive to the public good, and 
to prohibit the existence of any other. In point of fact, it is 
well known, that representative legislative bodies, at least in the 
form now used, are the peculiar invention of modern times, and 
were unknown to antiquity. If, then, every well organized 
society has the right to consult for the common good of the 
whole, and if, upon the principles of natural law, this right is 
conceded by the very union of society, it seems difficult to 
assign any limit to this right, which is compatible with the due 
attainment of the end proposed. If, therefore, any society 
shall deem the common good and interests of the whole society 
best promoted under the particular circumstances, in which it 
is placed, by a restriction of the right of suffrage, it is not easy 
to state any solid ground of objection to its exercise of such an 
authority. At least, if any society has a clear right to deprive 
females, constituting one half of the whole population, from the 
right of suffrage, (which, with scarcely an exception, has been 
uniformly maintained,) it will require some astuteness to find 
upon what ground this exclusion can be vindicated, which does 


' 1 Black. Comm. 171; 2 Wilson’s Law Lect. 130; Montesquieu’s Spirit 
of Laws, B. 11, ch. 6; 1 Tucker's Black. Comm. App. 52, 53. 
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justify, or at least excuse, many other exclusions.’ Govern- 
ment (to use the pithy language of Mr. Burke) has been deemed 
a practical thing, made for the happiness of mankind, and not 
to furnish out a spectacle of uniformity to gratify the schemes 
of visionary politicians.”’ pp. 53-57. 

The part of the constitution relating to impeachments had 
been the subject of objection, and Judge Tucker, in his comments 
upon this part of the constitution, had even intimated that some 
danger to the liberties of the country might lurk in this power 
of the senate. The author of these commentaries has there- 
fore examined this subject very elaborately, and, to our minds, 
has vindicated this part of the constitution ia the most satisfac- 
tory manner. The author first considers the character of the 
body itself, as it is likely to be ordinarily constituted, in reference 
to its probable fitness as to the tribunal by which impeachments 
are to be tried; and then inquires in what other body this 
power could be lodged. In examining the qualifications of the 
members of this body to act as judges in the cases in question, 
the persons to be arraigned, and the kind of crimes or mis- 
demeanors for which they are to be tried, are to be consid- 
ered. ‘The jurisdiction is to be exercised over offences which 
are committed by public men in violation of their public trust 
and duties. ‘Those duties are, in many cases, political ; and, 
indeed, in other cases, to which the power of impeachment will 
probably be applied, they will respect functionaries of a high 
character, where the remedy would otherwise be wholly inad- 
equate, and the grievance be incapable of redress. Strictly 
speaking, then, the power partakes of a political character as it 
respects injuries to the society in its political character; and, 
on this account, it requires to be guarded in its exercise against 
the spirit of faction, the intolerance of party, and the sudden 
movements of popular feeling. The prosecution will seldom 
fail to agitate the passions of the whole community, and to 
divide it into parties, more or less friendly, or hostile to the 
accused. The press, with its unsparing vigilance, will arrange 
itself on either side, to control, and influence public opinion ; 
and there will always be some danger, that the decision will be 


* See Paley’s Moral Philosophy, B. 6, ch. 7, p. 392; 1 Black. Comm. 
171; Montesquieu’s Spirit of Laws, B. 11, ch. 6. 
* Burke’s Letter to the Sheriffs of Bristol in 1777 
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regulated more by the comparative strength of parties, than by 
the real proofs of innocence or guilt.’ The delicacy and mag- 
nitude of the trust, says the commentator, ought not to be over- 
looked. ‘It ought not to be a power so operative and instant, 
that it may intimidate a modest and conscientious statesman, or 
other functionary, from accepting office; nor so weak and 
torpid, as to be capable of lulling offenders into a general 
security and indifference. The difficulty of placing it rightly in 
a government, resting entirely on the basis of periodical elec- 
tions, will be more strikingly perceived, when it is considered 
that the ambitious and the cunning will often make strong accu- 
sations against public men the means of their own elevation to 
office ; and thus give an impulse to the power of impeachment, 
by pre-occupying the public opinion.’ ‘The objections are then 
noticed, namely, 1. That the provision confounds the legislative 
and judiciary authorities. 2. That it accumulates an undue 
power in the senate. 5. That the efficacy of the power will be 
impaired by the circumstance that the senate has an agency in 
appointments to office. 4. That its efficacy is still more im- 
paired by the participation of the senate in the treaty-making 
power. On the first of these objections the commentator 
remarks that it is not enough to object to vesting the same body 
with legislative and judicial functions in this case, without point- 
ing out the particular evils. The offences which the power of 
impeachment is designed principally to reach, are those of a 
political, or of a judicial character. They are not those, which 
lie within the scope of the ordinary municipal jurisprudence of 
a country. They are founded on different principles; are 
governed by different maxims; are directed to different objects ; 
and require different remedies from those which ordinarily apply 
to crimes.’ So far as they are of a judicial character, it is obvi- 
ously more safe to the public to confide them to the senate, than 
to a mere court of law. The senate may be presumed always to 
contain a number of distinguished lawyers, and probably some 
persons who have held judicial stations. At the same time 
they will not have any undue and immediate sympathy with the 
accused from that common professional, or corporation spirit, 
which is apt to pervade those who are engaged in similar pur- 
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suits and duties. In regard to political offences, the selection 
of the senators has some positive advantages. In the first place, 
they may be fairly presumed to have a more enlarged know- 
ledge, than persons in other situations, of political functions, and 
their difficulties, and embarrassments ; of the nature of diplo- 
matic rights and duties; of the extent, limits, and variety of 
executive powers and operations ; and of the sources of invol- 
untary error, and undesigned excess, as contradistinguished 
from those of meditated and violent disregard of duty and right. 
On the one hand, this very experience and knowledge will 
bring them to the trial with a spirit of candor and intelligence, 
and an ability to comprehend, and scrutinize the charges against 
the accused ; and, on the other hand, their connexion with, and 
dependence on, the states, will make them feel a just regard for 
the defence of the rights, and the interests of the states and 
the people. And this may properly lead to another remark ; 
that the power of impeachment is peculiarly well fitted to be 
left to the final decision of a tribunal composed of representa- 
tives of all the states, having a common interest to maintain the 
rights of all; and yet, beyond the reach of local and sectional 
prejudices. Surely, it will not readily be admitted by the 
zealous defenders of state rights and state jealousies, that the 
power is not safe in the hands of all the states, to be used for 
their own protection and honor.’ As to the second objection, 
drawn from the supposed excessive accumulation of power in 
the senate, being general and vague, it hardly requires any 
answer, and is dismissed by the author with the remarks that 
the danger to be apprehended by vesting this power in the 
senate is not specified by those who make the objection, that 
the constitution of the body is a guaranty against any such 
danger, and that the experience in England and the several 
states affords no ground for such apprehension. In regard to 
the third objection, that as the senate has an agency concurrently 
with the executive in making appointments, it is not likely to be 
an unbiased and efficient tribunal of impeachments, it is replied 
that the objection would lie against all cases where the appoint- 
ing power is the removing one. ‘It might in such cases be 
urged, that the favoritism of the appointor would always screen 
the misbehavior of the appointees. Yet no one doubts the 
fitness of entrusting such a power ; and confidence is reposed, 
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and properly reposed, in the character and responsibility of those 
who make the appointment. The objection is greatly dimin- 
ished in its force by the consideration, that the senate has but a 
slight participation in the appointments to office. ‘The president 
is to nominate and appoint; and the senate are called upon 
merely to confirm, or reject the nomination. ‘They have no 
right of choice ; and therefore must feel less solicitude as to 
the individual who is appointed. But, in fact, the objection is 
itself not well founded ; for it will rarely occur that the persons 
who have concurred in the appointment will be members of 
the senate at the time of the trial. As one third is, or may be, 
changed every two years, the case is highly improbable; and 
still more rarely can the fact of the appointment operate upon 
the minds of any considerable number of the senators.’ The 
fourth objection, says the author, has a ‘more plausible found- 
ation.” ‘It has been strongly urged, that an ambassador is 
appointed by the president, with the concurrence of the senate ; 
and if he makes a treaty, which is ratified by two thirds of the 
senate, however corrupt or exceptionable his conduct may have 
been, there can be little chance of redress by an impeachment. 
If the treaty be ratified, and the minister be impeached for 
concluding it, because it is derogatory to the honor, the interest, 
or perhaps to the sovereignty of the nation, who (it is said) are 
to be his judges? ‘The senate, by whom it has been approved 
and ratified? If the president be impeached for giving impro- 
per instructions to the minister, and for ratifying the treaty 
pursuant to his instructions, who are to be his judges? The 
senate, to whom the treaty has been submitted, and by whom 
it has been approved and ratified?’ This would be to consti- 
tute the senators their own judges in every case of a corrupt or 
perfidious execution of their trust.’’ On this the commentator 
remarks that the objection presupposes a state of facts of a very 
extraordinary character, and not likely to happen. ‘'The case 
put is either one where the senate has ratified an appointment 
or treaty, innocently believing it to be unexceptionable, and 
beneficial to the country; or where the senate has corruptly 
ratified it, and basely betrayed their trust. In the former case, 
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the senate having acted with fidelity, according to their best 
sense of duty, would feel no sympathy for a corrupt executive 
or minister, who had acted with fraud or dishonor unknown to 
them. If the treaty were good, they might still desire to punish 
those who had acted basely or corruptly in negotiating it. If 
bad, they would feel indignation for the imposition practised 
upon them by an executive, or minister, in whom they placed 
confidence, instead of sympathy for his misconduct. ‘They 
would feel that they had been betrayed into an error; and 
would rather have a bias against than in favor of the deceiver. 
If, on the other hand, the senate had corruptly assented to the 
appointment and treaty, it is certain that there would remain no 
effectual remedy by impeachment, so long as the same persons 
remained members of the senate. But even here, two years 
might remove a large number of the guilty conspirators; and 
public indignation would probably compel the resignation of all.’ 
But the author considers the supposition of a combination be- 
tween the president and senate to destroy the liberties of the 
country improbable and extravagant, and so not the just found- 
ation of any reasoning. 

It is then inquired in what other body this power might be 
lodged ; and the reasons for not vesting it in the supreme court 
are cited at large from the Federalist; and also Mr. Justice 
Tucker’s reply to these reasons. The commentator then 
reviews the arguments on both sides of the question, and comes 
to the conclusion, in which the reader cannot but acquiesce, 
that the supreme court or any merely judicial tribunal ordinarily 
occupied in the administration of justice, according to legal 
forms and technical rules, is not the most suitable court for the 
trial of impeachments. He remarks that ‘there is little tech- 
nical in the mode of proceeding; the charges are sufficiently 
clear, and yet in a general form; there are few exceptions, 
which arise in the application of the evidence, which grow out 
of mere technical rules and quibbles. And it has repeatedly 
been seen, that the functions have been better understood, and 
more liberally and justly expounded by statesmen, than by mere 
lawyers. An illustrious instance of this sort is upon record in 
the case of the trial of Warren Hastings, where the question, 
whether an impeachment was abated by a dissolution of parlia- 
ment, was decided in the negative by the house of lords, as well 
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as the house of commons, against what seemed to be the weight 
of professional opinion.'? The party politics of the time are 
often implicated in these trials, and the importance of keeping 
the judges of the supreme court aloof from all participation in 
political contests is urged with great force. Another consider- 
ation of much weight is, that the members of this court may 
themselves be subjects of impeachment, in which case the 
public justice might suffer in consequence of the sympathy of 
the other judges with the accused, or the accused might be 
exposed to injustice from their prejudice and animosity. 

Other plans that have been suggested for the constitution of 
a court of impeachment are then considered. One of those 
was the union of the judges of the supreme court with the senate 
to constitute a court for impeachments, which would undoubt- 
edly add dignity to the tribunal, and, on the whole, add to the 
securities for an impartial and able trial. But some of the 
reasons against making the court the sole tribunal are equally 
applicable to the union of the members of that court with the 
senate for the same purpose; the reason of greatest weight 
against this junction seems to us to be its interference with the 
ordinary administraion of justice. 

Another mode of constituting a court of impeachments would 
be the appointment of a special tribunal for this purpose, to 
which it is objected, that ‘it would tend to increase the com- 
plexity of the political machine, and add a new spring to the 
operations of the government, the utility of which would be at 
least questionable, and might clog its just movements.’ A court 
of this nature would be attended with heavy expenses; and 
might, in practice, be subject to many casualties and incon- 
veniences. It must consist either of permanent officers, sta- 
tionary at the seat of government, and of course entitled to fixed 
and regular stipends; or of national officers, called to the duties 
for the occasion, though previously designated by office, or rank ; 
or of officers of the state governments, selected when the im- 
peachment was actually depending. Now, either of these 
alternatives would be found full of embarrassment and intricacy, 
when an attempt should be made to give it a definite form and 


1 4 Black. Comm. 400, Christian's Note. 
2The Federalist, No. 64. 
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organization.’ The great difficulty in the way of constituting 
this court of certain persons holding particular offices under 
the government of the United States, or of the several states, 
is then considered, and the objections to this plan accumulate 
in number and force at every step of the examination. 

Judge Tucker suggests a plan drawn from the constitution of 
Virginia, whereby impeachments are tried by jury before an 
ordinary judicial tribunal, a plan evidently much less objection- 
able in reference to trials of impeachments in the states than in 
the United States. It can easily be imagined what a very 
incompetent tribunal a jury of twelve men chosen by lot would 
be for the trial of the president of the United States, a foreign 
ambassador, or indeed many of the officers of the government, 
for various descriptions of crimes and misdemeanors that might 
form the ground of impeachment. 

The conventions in Virginia and North Carolina on the adop- 
tion of the constitution, both recommended ‘that some tribunal 
other than the senate, be provided for the impeachment of 
senators,’ without recommending any particular mode of con- 
stituting such atribunal. The convention in New York recom- 
mended ‘an amendment, that the senate, the judges of the 
Supreme Court, and the first or senior judge of the highest 
state court of general or ordinary common law jurisdiction in 
each state should constitute a court for the trial of impeach- 
ments. ‘This recommendation does not change the posture of 
a single objection. It received no support elsewhere; and the 
subject has since silently slept without any effort to revive it.’ 

After this wide and thorough survey of the whole subject, 
the author concludes as follows. 

‘The conclusion, to which, upon a large survey of the whole 
subject, our judgments are naturally led, is, that the power has 
been wisely deposited with the senate.’ In the language of a 
learned commentator, it may be said, that of all the depart- 
ments of the government, “none will be found more suitable to 
exercise this peculiar jurisdiction, than the senate. Although, 
like their accusers, they are representatives of the people; yet 
they are by a degree more removed, and hold their stations for 
a longer term. ‘They are, therefore, more independent of the 


1 The Federalist, No. 65. 
VOL. X.—NO. XIX. 17 
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people, and being chosen with the knowledge, that they may, 
while in office, be called upon to exercise this high function, 
they will bring with them the confidence of their constituents, 
that they will faithfully execute it, and the implied compact 
on their own part, that it shall be honestly discharged. Pre- 
cluded from ever becoming accusers themselves, it is their 
duty not to lend themselves to the animosities of party, or the 
prejudices against individuals, which may sometimes uncon- 
sciously induce the house of representatives to the acts of accu- 
sation. Habituated to comprehensive views of the great political 
relations of the country, they are naturally the best qualified to 
decide on those charges, which may have any connexion with 
transactions abroad, or great political interests at home. And 
although we cannot say, that, like the English house of lords, 
they form a distinct body, wholly uninfluenced by the passions, 
and remote from the interests, of the people; yet we can dis- 
cover in no other division of the government a greater proba- 
bility of impartiality and independence.”’' p. 245. 

The subject of the punishment for contempts, either of legis- 
lative or judicial bodies, is one of no inconsiderable difficulty. 
It is very generally considered to be a prerogative of every 
judicial or supreme legislative body to repress and punish all 
attempts to disturb its proceedings. Such a power is abso- 
lutely essential to the conducting of legislation or the judicial 
administration. It was recently exercised by the French cham- 
ber of deputies by inflicting a heavy fine and an imprisonment 
for a period of three years. This power is, however, one of 
those not specifically defined and limited in the constitution, and 
indeed is not expressly granted. It has accordingly been de- 
nied by some that either house of congress has any such 
power. 

‘This subject has of late undergone a great deal of discussion 
both in England and America; and has finally received the 
adjudication of the highest judicial tribunals in each country. 
In each country, upon the fullest consideration, the result was the 
same, viz. that the power did exist, and that the legislative body 
was the proper and exclusive forum to decide, when the con- 
tempt existed, and when there was a breach of its privileges; 


? Rawle on the Const. ch. 22, p. 212, 213. 
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and, that the power to punish followed, as a necessary incident 
to the power to take cognizance of the offence.’ 

‘This is not the only case, in which the house of represen- 
tatives has exerted the power to arrest, and punish for a con- 
tempt committed within the walls of the house. The power was 
exerted’ in the case of Robert Randall, in December, 1795, 
for an attempt to corrupt a member ;* in 1796, in the case 
of , a challenge given to a member, which was held a 
breach of privilege ;* and in May, 1832, in the ease of Samuel 
Houston, for an assault upon a member for words spoken in his 
place, and afterwards printed, reflecting on the character of 
Houston.‘ In the former case, the house punished the offence 
by imprisonment; in the latter, by a reprimand by the speaker. 
So in 1800, in the case of William Duane, for a printed libel 
against the senate, the party was held guilty of a contempt, and 
punished by imprisonment.’ Nor is there any thing peculiar 
in the claim under the constitution of the United States. The 
same power has been claimed, and exercised repeatedly, under 
the state governments, independent of any special constitutional 
provision, upon the broad ground stated, by Mr. Chief Justice 
Shippen, that the members of the legislature are legally, and 
inherently possessed of all such priviliges, as are necessary to 
enable them, with freedom and safety, to execute the great trust 
reposed in them by the body of the people, who elected them.° 

‘The power to punish for contempts, thus asserted both in 
England and America, is confined to punishment during the 
session of the legislative body, and cannot be extended beyond 
it.’ It seems, that the power of congress to punish cannot, in 
its utmost extent, proceed beyond imprisonment; and then it 
terminates with the adjournment, or dissolution of that body.° 





1 By a vote of 78 yeas against 17 nays. 

21 Tuck. Black. Comm. App. 200 to 205, note; Jefferson's Manual, §3. 

3 Jefferson’s Manuel, § 3. 

4 See the Speeches of Mr. Doddridge and Mr. Burges on this occasion. 

5 Journ. of Senate, 27th March, 1800; Jefferson’s Manual, § 3. See also 
Burdett v. Abbott, 14 East, 1. 

8 Bolton v. Martin,1 Dall. R. 296. See also House of Delegates in 1784, 
the case of John Warden, 1 Elliot's Debates, 69; Coffin v. Coffin, 4 Mass. 
R. 1, 34, 35. 

7 Dunn v. Anderson, 6 Wheat. R. 204, 230, 231. 

® Dunn vy. Anderson, 6 Wheat. R. 204, 230, 231; 1 Kent's Comm. Lect. 
11, p. 221. 
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Whether a fine may not be imposed has been recently [in 1831] 
made a question in a case of contempt before the house of lords ; 
upon which occasion Lord Chancellor Brougham expressed 
himself in the negative, and the other law lords, Eldon and 
Tenterden, in the affirmative ; but the point was not then 
solemnly decided.’ It had, however, been previously affirmed 
by the house of lords in the case of Rex v. Flower, (8 T. R. 
314,) in case of a libel upon one of the Bishops. Lord Ken- 
yon then said, that in ascertaining and punishing for a contempt 
of its privileges, the house acted in a judicial capacity.*’ pp. 
307—317. 

In commenting on the clause of the constitution giving con- 
gress ‘ power to lay and collect taxes, duties, imposts and ex- 
cises,’ the author [vol. 2, p. 430] goes into an elaborate inves- 
tigation of the much agitated question whether congress has 
power to lay taxes for any other purposes than those of revenue ; 
and his conclusion is that other motives than the mere raising 
of revenue may enter into the views of the legislature in levying 
taxes. It seems to be difficult to come to any other conclusion 
without adopting rules of construction that would go totally to 
defeat the operations of the government. If we are to be gov- 
erned by ‘the spirit of the instrument and the maxim ut res 
magis valeat quam pereat, it will not be an easy matter to come 
to any other conclusion ; and if the letter of the constitution is 
to govern, the result is the same. In this as in other cases the 
author exhibits with great fairness and in their full force the 
arguments that have been used on both sides of the question, 
and this, it seems to us, is all that is necessary.to settle the 
question. 

The subject of the judiciary occupies a considerable por- 
tion of the third volume. The most essential characteristic of 


* See a learned article on this subject in the English Law Magazine for 
July, 1831, p. 1, &c. Parliamentary Debates, 1831. 

* In Yates v. Lansing, (9 Johns. R. 417,) Mr. Justice Platt said, that 
‘the right of punishing for contempts by summary conviction is inherent in 
all courts of justice and legislative assemblies, and is essential to their pro- 
tection and existence. It is a branch of the common law adopted and sanc- 
tioned by our state constitution. The decision involved in this power is in 
a great measure arbitrary and undefinable ; and yet the experience of ages 
has demonstrated, that it is perfectly compatible with civil liberty, and 
auxiliary to the purest ends of justice.’ 
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freedom, as we have already urged, is the supremacy of laws 
enacted with a reference to the general welfare. Without 
competent judicial tribunals freedom in this sense cannot exist, 
since it is through them, in most cases, that government and 
laws act upon persons, property and rights. An incorruptible, 
independent and able judiciary is therefore essential to such a 
government. The judiciary is the beneficent power, to which 
the weak and defenceless look for protection. The proper 
functions of the judge are purely intellectual, and it is one of 
the first objects of the political constitution to remove him, as 
far as possible, from the interests, and passions, the parties, fac- 
tions and contests, that may agitate and distract the community. 
The liberty of the citizen requires that he should be placed as 
far as possible from every sinister influence and control. The 
law cannot be supreme unless the judge, who is its minister and 
organ, is independent. It is true that he, as well as every other 
public officer, must be legally amenable for the proper discharge 
of the duties of his office; there must be a tribunal, before 
which he may be tried, namely, a court of impeachment ; but his 
independence, in all other respects, is an essential condition of 
freedom in the community. Upon this principle the judiciary 
of the United States is constituted. The existence of civil 
liberty, and indeed of the government itself, depend, no doubt, 
upon the preservation of the judiciary as it is established. It is 
fortunate that the judiciary has been assailed, from time to time, 
by those who are hostile to the government, or who do not per- 
ceive that our whole civil polity rests upon its integrity and 
inviolability, since it awakens the public attention to the import- 
ance of this part of the constitution, and fixes more and more 
deeply and permanently in the minds of men, the sentiments 
of respect and attachment to it. The exposition of this branch 
of constitutional law in these commentaries is very learned and 
able. The subject had been very fully discussed by the 
authors of the Federalist, of whose labors the commentator 
avails himself. On the subject of the independence of the 
judges the author says :-— 

‘It has sometimes been suggested, that, though in monarchical 
governments the independence of the judiciary is essential, to 
guard the rights of the. subjects from the injustice and oppres- 
sion of the crown; yet that the same reasons do not apply to 
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a republic, where the popular will is sufficiently known, and 
ought always to be obeyed.' A little consideration of the 
subject will satisfy us, that, so far from this being true, the 
reasons in favor of the independence of the judiciary apply 
with augmented force to republics; and especially to such as 
possess a written constitution with defined powers and limited 
rights. 

‘In the first place, factions and parties are quite as common, 
and quite as violent in republics, as in monarchies; and the 
same safeguards are as indispensable in the one, as in the other, 
against the encroachments of party spirit, and the tyranny of 
factions. Laws, however wholsome or necessary, are frequently 
the objects of temporary aversion, and popular odium, and 
sometimes of popular resistance.? Nothing is more facile in 
republics, than for demagogues, under artful pretences, to stir 
up combinations against the regular exercise of authority. Their 
selfish purposes are too often interrupted by the firmness and 
independence of upright magistrates, not to make them at all 
times hostile to a power which rebukes, and an impartiality 
which condemns them. The judiciary, as the weakest point in 
the constitution, on which to make an attack, is therefore con- 
stantly that to which they direct their assaults; and a triumph 
here, aided by any momentary popular encouragement, achieves 
a lasting victory over the constitution itself. Hence, in repub- 
lics, those who are to profit by public commotions, or the 
prevalence of faction are always the enemies of a regular and 
independent administration of justice. They spread all sorts of 
delusion in order to mislead the public mind, and excite the 
public prejudices. ‘They know full well that without the aid of 
the people their schemes must prove abortive ; and they there- 
fore employ every art to undermine the public confidence, and 
to make the people the instruments of subverting their own 
rights and liberties. 

‘It is obvious, that, under such circumstances, if the tenure 
of office of the judges is not permanent, they will soon be ren- 
dered odious, not because they do wrong, but because they 
refuse to do wrong; and they will be made to give way to 


) 4 Jefferson's Corresp. 287, 288, 289, 316, 352. 
? 1 Kent’s Comm. Lect. 14, p. 275. 
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others, who shall become more pliant tools of the leading dema- 
gogues of the day. There can be no security for the minority 
in a free government, except through the judicial department. 
In a monarchy, the sympathies of the people are naturally 
enlisted against the meditated oppressions of their ruler; and 
they screen his victims from his vengeance. His is the cause 
of one against the community. But, in free governments, where 
the majority, who obtain power for the moment, are supposed 
to represent the will of the people, persecution, especially of a 
political nature, becomes the cause of the community against 
one. It is the more violent and unrelenting, because it is 
deemed indispensable to attain power, or to enjoy the fiuits of 
victory. In free governments, therefore, the independence of 
the judiciary becomes far more important to the security of the 
rights of the citizens, than in a monarchy ; since it is the only 
barrier against the oppressions of a dominant faction, armed for 
the moment with power, and abusing the influence, acquired 
under accidental excitements, to overthrow the institutions and 
liberties, which have been the deliberate choice of the people.’ 

‘In the next place, the independence of the judiciary is 
indispensable to secure the people against the intentional, as well 
as unintentional, usurpations of the executive and legislative 
departments. It has been observed with great sagacity, that 
power is perpetually stealing from the many to the few; and 
the tendency of the legislative department to absorb all the other 
powers of the government has always been dwelt upon by 
statesmen and patriots, as a general truth, confirmed by all 
human experience.’ If the judges are appointed at short 
intervals, either by the legislative, or the executive department, 
they will naturally, and, indeed, almost necessarily, become 
mere dependents upon the appointing power. If they have any 
desire to obtain, or to hold office, they will at all times evince 
a desire to follow, and obey the will of the predominant power 
in the state. Justice will be administered with a faultering and 
feeble hand. It will secure nothing, but its own place, and the 
approbation of those, who value, because they control it. It 
will decree, what best suits the opinions of the day ; and it will 


1 1 Kent’s Comm. Lect. 14, p. 275, 276. 
2 1 Wilson’s Law Lect. 461, 462, 463. 
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forget, that the precepts of the law rest on eternal foundations. 
The rulers and the citizens will not stand upon an equal ground 
in litigations. The favorites of the day will overawe by their 
power, or seduce by their influence; and thus, the fundamental 
maxim of a republic, that it is a government of laws, and not of 
men, will be silently disproved, or openly abandoned.’ 

‘In the next place, these considerations acquire (as has been 
already seen) still more cogency and force, when applied to 
questions of constitutional law. In monarchies, the only prac- 
tical resistance, which the judiciary can present, is to the usurp- 
ations of a single department of the government, unaided, and 
acting for itself. But, if the executive and legislative depart- 
ments are combined in any course of measures, obedience to 
their will becomes a duty, as well asa necessity. ‘Thus, even 
in the free government of Great Britain, an act of parliament, 
combining, as it does, the will of the crown, and of the legisla- 
ture, is absolute and omnipotent. It cannot be lawfully resisted, 
or disobeyed. The judiciary is bound to carry it into effect at 
every hazard, even though it should subvert private rights and 
public liberty.? But it is far otherwise in a republic, like our 
own, with a limited constitution, prescribing at once the powers 
of the rulers, and the rights of the citizens.’ This very cir- 
cumstance would seem conclusively to show, that the independ- 
ence of the judiciary is absolutely indispensable to preserve the 
balance of such a constitution. In no other way can there be 
any practical restraint upon the acts of the government, or any 
practical enforcement of the rights of the citizens. This sub- 
ject has been already examined very much at large, and needs 
only to be touched in this place. No man can deny the neces- 
sity of a judiciary to interpret the constitution and laws, and to 
preserve the citizens against oppression and usurpation in civil 
and criminal prosecutions. Does it not follow, that, to enable 


1 It is far from being true, that the gross misconduct of the English Judges 
in many state prosecutions, while they held their offices during the pleasure 
of the crown, was in compliance only with the mere will of the monarch. 
On the contrary, they administered but too keenly to popular vengeance, 
acting under delusions of an extraordinary nature, sometimes political, 
sometimes religious, and sometimes arising from temporary prejudices. 

2 See 1 Black. Comm. 9; Woodeson’s Elements of Jurisprudence, Lect. 
3, p. 48. 

3 1 Wilson’s Law Lect. 460, 461. 
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the judiciary to fulfil its functions, it is indispensable that the 
judges should not hold their offices at the mere pleasure of 
those whose acts they are to check, and, if need be, to declare 
void? Can it be supposed for a moment, that men holding 
their offices for the short period of two, or four, or even six 
years, will be generally found firm enough to resist the will of 
those who appoint them, and may remove them?’ pp. 468-473. 

In regard to the duration of the judicial office the author’s 
remarks are very forcible. 

‘The argument of those, who contend for a short period of 
office of the judges, is founded upon the necessity of a con- 
formity to the will of the people. But the argument proceeds 
upon a fallacy, in supposing that the will of the rulers and the 
will of the people are the same. Now, they not only may be, 
but often actually are, in direct variance to each other. No 
man in a republican government can doubt, that the will of the 
people is, and ought to be, supreme. But it is the deliberate 
will of the people, evinced by their solemn acts, and not the 
momentary ebullitions of those who act for the majority for a day, 
ora month, ora year. ‘The constitution is the will, the deliberate 
will, of the people. ‘They have declared under what circum- 
stances, and in what manner it shall be amended, and altered ; 
and until a change is effected in the manner prescribed, it is de- 
clared that it shall be the supreme law of the land, to which all 
persons, rulers, as well as citizens, must bow in obedience. 
When it is constitutionally altered, then and not until then, are 
the judges at liberty to disregard its original injunctions. When, 
therefore, the argument is pressed, that the judges ought to be 
subject to the will of the people, no one doubts the propriety 
of the doctrine in its true and legitimate sense. 

‘ But those who press the argument use it in a far broader 
sense. In their view the will of the people, as exhibited in the 
choice of the rulers, is to be followed. If the rulers interpret 
the constitution differently from the judges, the former are to 
be obeyed, because they represent the opinions of the people ; 
and, therefore, the judges ought to be removable, or appointed 
for a short period, so as to become subject to the will of the 
people, as expressed by and through their rulers. But is it 
not at once seen, that this is in fact subverting the constitution? 
Would it not make the constitution an instrument of flexible and 

VOL. X.—NO. XIX. 18 
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changeable interpretation, and not a settled form of government 
with fixed limitations? Would it not become, instead of a su- 
preme law for ourselves and our posterity, a mere oracle of the 
powers of the rulers of the day, to which implicit homage is to 
be paid, and speaking at different times the most opposite com- 
mands, and in the most ambiguous voices? In short, is not this 
an attempt to erect, behind the constitution, a power unknown, 
and unprovided for by the constitution, and greater than itself? 
What become of the limitations of the constitution, if the will 
of the people, thus inofficially promulgated, forms, for the time 
being, the supreme law, and the supreme exposition of the law? 
If the constitution defines the powers of the government, and 
points out the mode of changing them, and yet the instrument 
is to expand in the hands of one set of rulers, and to contract in 
those of another, where is the standard? If the will of the peo- 
ple is to govern in the construction of the powers of the consti- 
tution, and that will is to be gathered at every successive elec- 
tion at the polls, and not from their deliberate judgment, and 
solemn acts in ratifying the constitution, or in amending it, what 
certainty can there be in those powers? If the constitution is 
to be expounded, not by its written text, but by the opinions of 
the rulers for the time being, whose opinions are to prevail, the 
first, or the last? When, therefore, it is said, that the judges 
ought to be subjected to the will of the people, and to conform 
to their interpretation of the constitution, the practical meaning 
must be, that they should be subjected to the control of the 
representatives of the people in the executive and legislative 
departments, and should interpret the constitution, as the latter 
may, from time to time, deem correct. 

‘But it is obvious that elections can rarely, if ever, furnish 
any sufficient proofs, what is deliberately the will of the people 
as to any constitutional or legal doctrines. Representatives and 
rulers must be ordinarily chosen for very different purposes; 
and, in many instances, their opinions upon constitutional ques- 
tions must be unknown to their constituents. The only means 
known to the constitution, by which to ascertain the will of 
the people upon a constitutional question, is in the shape of an 
affirmative or negative proposition by way of amendment, offered 
for their adoption in the mode prescribed by the constitution. 
The elections in one year may bring one party into power; and 
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in the next year their opponents, embracing opposite doctrines, 
may succeed; and so alternate success and defeat may perpet- 
ually recur in the same districts, and in the same or different 
states. 

‘Surely it will not be pretended, that any constitution, adapted 
to the American people, could ever contemplate the executive 
and legislative departments of the government, as the ultimate 
depositaries of the power to interpret the constitution; or as the 
ultimate representatives of the will of the people, to change it 
at pleasure. If, then, the judges were appointed for two, or 
four, or six years, instead of during good behavior, the only 
security which the people would have for a due administration 
of public justice, and a firm support of the constitution, would 
be, that being dependent upon the executive for their appoint- 
ment during their brief period of office, they might, and would 
represent more fully, for the time being, the constitutional 
opinion of each successive executive ; and thus carry into effect 
his system of government. Would this be more wise, or more 
safe, more for the permanence of the constitution, or the preser- 
vation of the liberties of the people, than the present system? 
Would the judiciary, then, be, in fact, an independent coordi- 
nate department? Would it protect the people against an 
ambitious or corrupt executive ; or restrain the legislature from 
acts of unconstitutional authority ?? 

‘The truth is, that, even with the most secure tenure of 
office, during good behavior, the danger is not that the judges 
will be too firm in resisting public opinion, and in defence of 
private rights or public liberties ; but, that they will be too ready 


' Mr. Jefferson, during the latter years of his life, and indeed from the 
time when he became president of the United States, was a most strenuous 
advocate of the plan of making the judges hold their offices for a limited 
term of years only. He proposed, that their appointments should be for four 
or six years, renewable by the president and senate. It is not my purpose 
to bring his opinions into review, or to comment on the terms in which they 
are expressed. It is impossible not to perceive that he entertained a decided 
hostility to the judicial department ; and that he allowed himself in language 
of insinuation against the conduct of judges, which is little calculated to 
add weight to his opinions. He wrote on this subject apparently with the 
feelings of a partisan, and under influences which his best friends will most 
regret. See 1 Jefferson’s Corresp. 65,66; 4 Jefferson’s Corresp. 74, 75, 
287, 288, 289, 317, 337, 352. His earlier opinions were of a different char- 
acter. See Jefferson’s Notes on Virginia, 195; Federalist, No. 48. 
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to yield themselves to the passions, and politics, and prejudices 
of the day. In a monarchy, the judges, in the performance of ' 
their duties with uprightness and impartiality, will always have 
the support of some of the departments of the government, or at 
least of the people. In republics, they may sometimes find the 
other departments combined in hostility against the judicial ; 
and even the people, for a while, under the influence of party 
spirit and turbulent factions, ready to abandon them to their 
fate.’ Few men possess the firmness to resist the torrent of 
popular opinion; or are content to sacrifice present ease and 
public favor, in order to earn the slow rewards of a conscien- 
tious discharge of duty; the sure, but distant, gratitude of the 
people; and the severe, but enlightened award of posterity. 
‘If passing from general reasoning, an appeal is made to the 
lessons of experience, there is every thing to convince us, that 
the judicial department is safe to a republic, with the tenure of 
office during good behavior ; and that justice will ordinarily be 
best administered, where there is most independence. Of the 
state constitutions, five only out of twenty-four have provided for 
any other tenure of office, than during good behavior ; and those 
adopted by the new states admitted into the Union, since the 
formation of the national government, have, with two or three 
exceptions only, embraced the same permanent tenure of office.’ 
No one can hesitate to declare, that in the states, where the 
judges hold their offices during good behavior, justice is admin- 
istered with wisdom, moderation, and firmness ; and that the 
public confidence has reposed upon the judicial department, in 
the most critical times, with unabated respect. If the same can 
be said in regard to other states, where the judges enjoy a less 
permanent tenure of office, it will not answer the reasoning, 
unless it can also be shown, that the judges have never been 
removed for political causes, wholly distinct from their own 
merit; and yet have often deliberately placed themselves in 
opposition to the popular opinion. 


' An objection was taken in the Pennsylvania convention against the 
constitution of the United States, that the judges were not made sufficiently 
independent, because they might hold other offices. 3 Elliot’s Debates, 300, 
313, 314. 

? Dr. Lieber’s Encyclopedia Americana, Art. Constitutions of the United 
States. 
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‘The considerations above stated lead to the conclusion, that 
in republics there are, in reality, stronger reasons for an inde- 
pendent tenure of office by the judges, a tenure during good 
behavior, than in a monarchy. Indeed, a republic with a lim- 
ited constitution, and yet without a judiciary sufficiently inde- 
pendent to check usurpation, to protect public liberty, and to 
enforce private rights, would be as visionary and absurd, as a 
society organized without any restraints of law. It would be- 
come a democracy with unlimited powers, exercising through 
its rulers a universal despotic sovereignty. The very theory of 
a balanced republic of restricted powers presupposes some 
organized means to control, and resist, any excesses of author- 
ity. The people may, if they please, submit all power to their 
rulers for the time being; but, then, the government should 
receive its true appellation and character. It would be a gov- 
ernment of tyrants, elective, it is true, but still tyrants ; and it 
would become the more fierce, vindictive, and sanguinary, 
because it would perpetually generate factions in its own bosom, 
who could succeed only by the ruin of their enemies. It would 
be alternately characterized, as a reign of terror, and a reign of 
imbecility. It would be as corrupt, as it would be dangerous, 
It would form another model of that profligate and bloody 
democracy, which, at one time, in the French revolution, dark- 
ened by its deeds the fortunes of France, and left to mankind 
the appalling lesson, that virtue, and religion, genius, and learn- 
ing, the authority of wisdom, and the appeals of innocence, are 
unheard and unfelt in the frenzy of popular excitement ; and, 
that the worst crimes may be sanctioned, and the most desolat- 
ing principles inculcated, under the banners, and in the name of 
liberty. In human governments, there are but two controlling 
powers; the power of arms, and the power of laws. If the 
latter are not enforced by a judiciary above all fear, and above 
all reproach, the former must prevail ; and thus lead to the 
triumph of military over civil institutions. The framers of the 
constitution, with profound wisdom, laid the corner stone of our 
national republic in the permanent independence of the judicial 
establishment. Upon this point their vote was unanimous.’ 
They adopted the results of an enlightened experience. They 


* Journal of Convention, 100, 188. 
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were not seduced by the dreams of human perfection into the 
belief, that all power might be safely left to the unchecked 
operation of the private ambition, or personal virtue of rulers. 
Nor, on the other hand, were they so lost to a just estimate of 
human concerns, as not to feel, that confidence must be re- 
posed somewhere, if either efficiency, or safety are to be con- 
sulted in the plan of government. Having provided amply for 
the legislative and executive authorities, they established a 
balance-wheel, which, by its independent structure, should 
adjust the irregularities, and check the excesses of the occa- 
sional movements of the system.’ pp. 473—483. 

‘The proposition made in the convention, that the judges 
should be removable by the president on the address of both 
houses, was supported by only one State. A proposition was 
also made for a provision that judges might be removed for 
inability to discharge the duties of their offices. The Federalist 
is cited in opposition to such a provision, and the author adds 
his own authority to the same effect. The grounds are the 
liability of such a power to abuse, and the difficulty of deciding 
the fact of inability. But we cannot avoid thinking that this is 
a matter admitting of doubt. The submitting of people’s rights 
to be determined upon by a judge non compos mentis is too 
grave an evil to be permitted without attempting a remedy 
even at some risk. One instance has occurred of an impeach- 
ment and removal of a judge, not in fact for any malversation 
in office for which he was morally responsible, but in reality on 
account of alienation of mind. This was an application of the 
trial by impeachment, which was thought to be excusable, per- 
haps, on account of the urgency of the case, but the necessity 
of resorting to such a proceeding, in such a case, argues some 
imperfection in the constitutional provisions. 

In one respect the independence of the judiciary is more 
fully secured in the United States than in England. The 
inferior judges in the United States hold their offices during 
good behavior, according to the constitution, though this pro- 
vision was evaded by the abolition, at the commencement of 
Mr. Jefferson’s presidency, of the courts established shortly 
before. In England the tenure of office during good behavior 
is confined to the superior courts. 

The question of the jurisdiction of the courts is very ably 
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treated in these volumes. Among other cases cited on this 
subject is that of Osborn v. Bank of the United States, 9 
Wheat. 738, in which one question was, whether the authority 
given to the bank by its charter to sue in the courts of the 
United States is constitutional and valid, to the effect of giving 
these courts jurisdiction in cases not otherwise arising under 
the constitution or laws of the United States, than as the bank 
is a party. It was held in that case that the clause in the 
charter, giving the bank a right to sue in the courts of the 
United States, gave those courts jurisdiction. It is, we ima- 
gine, a necessary consequence of the decision, that congress 
may authorize any person or any corporation, whether chartered 
by congress, or any other legislature, to sue in the courts of the 
United States on any cause of action whatever. The con- 
struction of the constitution is the same as if it expressly pro- 
vided that suits between certain parties named in the constitu- 
tion might be brought in the courts of the United States, and 
also suits brought by any party authorized by an act of con- 
gress to sue in those courts. An analogous construction may 
be given to the jurisdiction on account of the cause of action. 
The constitution says that the courts of the United States shall 
have jurisdiction of all cases arising under the constitution, 
laws or treaties of the United States, and, this construction adds 
in effect, in whatever case jurisdiction shall be given to them by 
an act of congress. We cannot but think this a very broad 
construction of the constitution if the case goes this length, and 
it seems to us to have this extent. 

We must here close our notice of this work, though we should 
gladly have followed the author through this chapter on juridi- 
cal jurisdiction. ‘I'he work is of the very highest importance, 
as bearing both upon legislation and jurisprudence, since it pre- 
sents the subject of constitutional law, so luminously before the 
‘community, that it will be scarcely possible that any question 
henceforth arising on the subject, should be superficially treated 
either in legislative debate or forensic argument. 
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UNITED STATES. 


At the second session of the twenty-second Congress, begun on 
December 3, 1832, one hundred and forty-one acts, and six reso- 
lutions were passed. A very large proportion of these acts are of 
a private nature. In the pamphlet containing these laws are also 
published fourteen treaties between the United States and different 
Indian tribes, for the cession of tracts of land to the United States. 

Appropriations. The following is a summary of the principal 
appropriations made for the year 1833. 

Chs. 1, 53.—Appropriations for the civil and diplomatic ex- 
penses of the government. For the pay and mileage of the mem- 
bers of Congress and delegates, $ 307,968; for the pay of the 
officers and clerks of both houses, $ 34,300; for stationery, fuel, 
printing, and contingent expenses of the Senate and House of 
Representatives, $ 125,600; for defraying the expenses of the 
several courts of the United States, &c. and for the safe keeping 
of prisoners, in addition to the sum heretofore appropriated for 
those purposes, $276,655 ; for the compensation of the President, 
Vice-President, the four Secretaries, and the Post Master General, 
$ 60,000; for the salaries of the Chief Justice, the Associate 
Judges and District Judges of the United States, $81,400; for 
the maintenance of light-houses, keepers’ salaries, &&c. $231,850 ; 
for surveying the public lands, in addition to the unexpended 
balance of former appropriations, $95,000; for completing the 
survey of the Choctaw cession in Mississippi, $65,500; for diplo- 
matic expenses, salaries of ministers, charges des affaires, &c. 
$231,831; for expenses of intercourse with the Mediterranean 
powers, $24,400; for payment of the expenses of preparing and 
printing the documents ordered to be printed by Gales & Seaton, 
$ 50,000; for the survey of the coast of the United States, 
$20,000; for the erection of a custom house in New York, 
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$300,000 ; for the erection of a public warehouse in Baltimore, 
$50,000. 

Ch. 2.—Revolutionary and other pensioners. For the revolu- 
tionary pensioners, under the several acts prior to that of June 7, 
1832, $624,685, in addition to an unexpended balance of $306,- 
540; for the ‘invalid pensions,’ in addition to the sum of $201,- 
942 in the treasury, $98,732; for pensions to widows and orphans, 
$5,500. 

Chs. 3, 62.—Fortifications. For the preservation of Castle 
Island and repair of Fort Independence, $17,000; for Fort 
Adams, Newport harbor, $100,000 ; for repairing Fort Columbus 
and Castle William, New York, $50,000; for Fort Munroe, 
Virginia, $46,000; for Fort Calhoun, Virginia, #75,000; for 
completing the works at Oak Island, North Carolina, $22,900; 
for the fortifications in the harbor of Charleston, $75,000; for the 
fort at Cockspur Island, Georgia, $75,000 ; for the fortifications at 
Pensacola, $132,000; for completing the fort at Mobile Point, 
$50,000; for a fort on Throg’s Neck, East river, New York, 
$25,000; for rebuilding Fort Delaware, Delaware River, $50,- 
000 ; for a fort on Foster’s Bank, Pensacola harbor, $ 25,000 ; 
for a fort on Grand Terre, Barataria, Louisiana, $25,000. 

Chs. 38, 66.—Navy. For ‘pay and subsistence’ of officers 
and pay of seamen, $1,445,000; for ‘pay of superintendants, 
naval constructors, and all the civil establishments at the several 
yards, $57,330; for provisions, $460,000; for repairs of vessels, 
$506,750 ; for medicines, surgical instruments, &c. $35,000; 
for improvements and necessary repairs of the navy-yard at Ports- 
mouth, $21,524; for the navy-yard at Boston, $73,535; for the 
navy-yard at New York, $34,850; for the navy-yard at Philadel- 
phia, $3,275; for the navy-yard at Washington, $16,000; for 
the navy-yard at Norfolk, $126,529 ; for the navy-yard at Pensa- 
cola, $53,150; for pay, clothing, &c. of the marine corps, $160,- 
194; for miscellaneous expenses, $369,165; for the gradual 
improvement of the navy, the sum of $500,000 annually, for six 
years. 

Ch. 39.—Indian Department. By this act the sum of $391,- 
862 is appropriated for the payment of annuities due to various 
Indian tribes, &c., according to the stipulations of certain treaties. 

Ch. 53.—By the 4th section of this act the additional sum of 
$50,000 is appropriated for carrying into effect the provisions 
of the late Chickasaw treaty. 

Ch. 55.—This act appropriates $170,115 for the payment of the 
salaries of the commissioner of Indian affairs, Indian agents, sub- 
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agents, and interpreters, for presents to Indians, and for carrying 
into effect certain Indian treaties, &c. 

Ch. 58.—The further sum of $1,445,774 is appropriated by 
this act for carrying into effect treaties with different Indian tribes ; 
and $100,000 for defraying the expenses of repressing the hostili- 
ties of the Indians on the western frontier, if it should be found 
necessary; of the former sum, $475,013 is to be applied to the 
payment of the expenses of removing the Choctaws, Creeks, 
Cherokees and Ohio Indians. 

Ch. 59.—Engineer and Ordnance Departments. In the act 
making appropriations for these departments, the principal items 
are an appropriation of $25,000 for the expenses of collecting 
materials and making the preliminary arrangements for the con- 
struction of a fort on George’s Island, in Boston Harbor; and 
an appropriation of $35,000 for the erection of barracks at Savan- 
nah. 

Ch. 60.—Army. For pay of the army, and subsistence of offi- 
cers, $1,336,697; for forage of officers, $54,331; for clothing 
for servants of officers, $24,000; for ‘ subsistence, exclusive of 
that of officers,’ $ 387,000; for clothing of the army, camp equip- 
age, cooking utensils and hospital furniture, $256,763 ; for the 
medical and hospital department, $31,000; for various expenses 
of the quarter master’s department, expenses of courts martial, of 
expresses, of escorts to pay-masters, of repairing officers’ quarters, 
barracks, hospitals, &c. $240,000; for transportation of officers’ 
baggage, and allowance for travel in lieu of transportation, and 
for per diem allowance to officers on topographical duty, $ 53,000 ; 
for transportation of the army, clothing, subsistence, ordnance, 
&c. $112,000 ; for the national armories, § 360,000 ; for the arma- 
ment of fortifications, 8 100,000; for the current expenses of the 
ordnance service, $69,300; for arsenals, $96,500; for the re- 
cruiting service and its contingent expenses, $ 46,996, in addition 
to an unexpended balance of $ 20,500; for the pay of the militia 
of Illinois, Indiana, Missouri and Michigan, ordered into the 
service of the United States during the last year, $632,000, in 
addition to the amount heretofore appropriated for the same pur- 
pose. 

Ch. 75.—In lieu of the battalion of mounted rangers, there is 
to be organized a regiment of dragoons composed of ten compa- 
nies, consisting of sixty privates each, with the proper officers; 
and ‘the sum required to carry into effect the provisions of this 
act,’ is appropriated for the purpose. 

Ch. 68.—Public Works. By this act, appropriations were 
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made for carrying on certain works heretofore commenced for the 
improvement of harbors and rivers, and for repaiting and contin- 
uing the Cumberland road, &c. The principal appropriations 
are, $270,000 for the Delaware Breakwater; for improving the 
navigation of the Ohio, Missouri and Mississippi rivers, $50,000 ; 
for repairing the Cumberland road east of the Ohio, $125,000; 
for continuing it in Ohio west of Zanesville, in Indiana, and in 
Illinois, $300,000; and for repairs of this road in Virginia, $34,- 
440 ; for improving Cape Fear river, below Wilmington, $28,000; 
for the road from Detroit to Grand River of Lake Michigan, 
$25,000; for completing the pier at the mouth of Buffalo harbor, 
$ 31,700. 

Ch. 64.—The sum of $200,000 is appropriated towards the 
construction of a bridge over the Potomac at Washington. 

Ch. 65.—This act appropriates $150,000, in order to aid the 
citizens of Georgetown in removing an obstruction to their navi- 
gation, by enlarging and deepening the cut already made through 
the bar below the town, and for other purposes. 

Ch. 70.—The sum of $100,000 is appropriated to the con- 
struction of a road in Arkansas from the Mississippi to the St. 
Francis, for ‘the purpose of establishing a constant communica- 
tion from Memphis towards Little Rock.’ 

Ch. 72.—This act authorizes the payment of $ 150,000 to the 
city of Washington to aid it in fulfilling the objects and require- 
ments of the act passed in 1832, vesting in the city the rights of 
the Washington Canal Company. 

Ch. 67—Army. The object of this act is ‘to improve the 
condition of the non-commissioned officers and privates of the 
army and marine corps, and to prevent desertion.’ The act 
prescribes the amount of their pay, and provides that all enlist- 
ments in the army shall be for three years, and all enlistments in 
the marine corps, for four years. One dollar of the monthly pay 
of musicians and private soldiers is to be retained until the expira- 
tion of the two first years of their enlistment, when each shall 
receive the twenty-four dollars ‘ retained pay,’ which shall have so 
accrued, provided he shall have served faithfully that portion of 
the term of his first enlistment. Every able-bodied musician or 
private soldier who may reenlist into his company or regiment, 
within two months before or one month after the expiration of his 
term of service, shall receive two months’ extra pay, besides the 
pay and allowances which may be due to him on account of the 
unexpired period of any enlistment; and he shall be entitled to 
his full pay, at the rate of six dollars per month, without any tem- 
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porary deduction therefrom. No premium to officers, for enlisting 
recruits, nor bounties to recruits for enlisting, is to be allowed ; 
and no person who has been convicted of any criminal offence, is 
to be enlisted into the army. The 7th section of the act of May 
16, 1812, is repealed so far as it applies to any enlisted soldier 
who shall be convicted, by a general court martial, of desertion. 

Ch. 79.—Buildings. An act was passed to secure to mechanics 
and others payment for labor and materials, furnished in the erec- 
tion of buildings in the District of Columbia, by ‘ subjecting such 
buildings to the discharge of debts’ so contracted. 

Ch. 78.—Cumberland Road. By this act the assent of Con- 
gress is given to an act of the legislature of Virginia authorizing 
the President and Directors of the Board of Public Works of 
Virginia to take charge of such part of the road as lies within the 
limits of that State, whenever it shall be surrendered by the Gen- 
eral Government, and to erect gates and toll houses thereon, &c. 

Ch. 23.—Duties. Sec. 1. In all cases in which the importers 
of coffee or cocoa, which remained in the Custom House stores 
under the bond of the importer, on December 31, 1830, shall have 
paid on the same a greater amount of duty than is imposed by 
the act of May 20, 1830, on coffee or cocoa imported after De- 
cember 31, 1830, the Secretary of the Treasury is directed to 
refund the amount of such excess so collected. 

Sec. 2. In all cases in which the importers of coffee, tea, or 
cocoa, which remained in the Custom House stores on December 
31, 1831, under the control of the proper officer of the customs, 
shall have been compelled to pay on the same a greater amount of 
duty than is imposed by said act, on coffee, tea, or cocoa imported 
after December 31, 1831, the Secretary is directed to refund to 
such importers the amount of such excess so collected. 

Ch. 54. Sec. 1. From and after December 31, 1835, in all 
cases where duties imposed on foreign imports shall exceed 
twenty per cent. on the value thereof, one tenth of such excess 
shall be deducted; and, biennially from that time, such duties 
shall be reduced by striking off one tenth of such excess until 
December 31, 1841, from and after which day one half of the 
residue of such excess shall be deducted; and from and after 
June 30, 1842, the other half shall be deducted. 

Sec. 2. So much of the second section of the act of July 14, 
1832, as fixes the rate of duty on plains, kerseys, or kendal cot- 
tons, of which wool is the only material, the value whereof does 
not exceed thirty-five cents a square yard, at five per cent. ad 
valorem, is repealed ; and the said articles are to be subject to 
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the same duty of fifty per cent. as is provided by the said second 
section for other manufactures of wool ; which duty is to be re- 
duced as prescribed by the first section of this act. 

Sec. 3. From and afier June 30, 1842, all duties upon imports 
shall be collected in ready money; and such duties shall be laid 
for the purpose of raising such revenue as may be necessary for 
an economical administration of the government; and from the 
day last aforesaid the duties upon merchandise shall be assessed 
upon the value thereof at the port where the same shall be en- 
tered. 

Sec. 4. In addition to the articles now exempt from the pay- 
ment of duties, the following articles imported from and after De- 
cember 31, 1833, and until June 30, 1842, shall also be admitted 
to entry, free from duty, to wit: ‘ bleached and unbleached linens, 
table linen, linen napkins, and linen cambrics, and worsted stuff 
goods, shawls, and other manufactures of silk, or of which silk 
shall be the component material of chief value, coming from this 
side of the Cape of Good Hope, except sewing silk.’ 

Sec. 5. From and after June 30, 1842, the following articles 
shall be free from duty, to wit: indigo, quicksilver, sulphur, 
crude salt-petre, grind-stones, refined borax, emery, opium, tin in 
plates and sheets, gum arabic, gum senegal, lac dye, madder, 
madder root, nuts and berries used in dying, saffron, tumeric, wood 
or pastel, aloes, ambergris, burgundy pitch, cochineal, camomile 
flowers, coriander seed, catsup, chalk, coculus indicus, horn plates 
for lanterns, ox horns, other horns and tips, India rubber, manu- 
factured ivory, juniper berries, musk, nuts of all kinds, oil of 
juniper, unmanufactured rattans and reeds, tortoise shell, tin foil, 
shellac, vegetables used principally in dying and composing dyes, 
weld, and all articles employed chiefly for dying, except allum, 
copperas, bichromate of potash, prussiate of potash, chromate of 
potash, and nitrate of lead, aqua-fortis, and tartaric acids.’ And 
all imports on which the first section of this act may operate, and 
all articles now admitted to entry [free] from duty, or paying a 
less rate of duty than twenty per cent. ad valorem, before June 30, 
1842, from and after that day may be admitted to entry subject 
to such duty, not exceeding twenty per cent. ad valorem, as shall 
be provided for by law. 

Sec. 6. Nothing herein contained shall be so construed as to 
prevent the passage, prior or subsequently to June 30, 1842, of 
any act that may be necessary ‘to detect, prevent or punish eva- 
sions of the duties on imports imposed by law,’ nor to prevent the 
passage of any act, prior to June 30, 1842, in the contingency 
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either of excess or deficiency of reveuue, altering the rates of 
duties on articles which by the act of July 14, 1832, are subject 
to a less rate of duty than twenty per cent. ad valorem, in such 
manner as not to exceed that rate, and so as to adjust the revenue 
to either of the said contingencies. 

Ch. 57. This is an act to explain and amend the 18th section 
of the act of July 14, 1832. 

Sec. 1. All articles upon which the duties were reduced by the 
act approved July 14, 1832, and which may not have been de- 
posited under the provisions of the 18th section of the act afore- 
said, whether such articles were imported, or the duties thereon 
were secured or paid, before or after the passage of the said act, 
may, to obtain the benefit of that act and this amendment thereto, 
be deposited at any time before April 1, 1833, in the custom 
house stores, or in the manner prescribed in the following section, 
by the importer, consignee, or any subsequent purchaser or owner ; 
and all wines now in bond, or which may be imported previously 
to March 4, 1834, and which may remain in the ‘ custody of the 
customs’ on that day, shall be entitled to the benefit of this act, 
and of that to which it is an amendment; provided that no mer- 
chandise imported in packages, bales, or casks, shall be so enti- 
tled, ‘ unless they are as originally imported ;’ and that all articles 
placed in the custody of the customs, under this act, shall so re- 
main, for inspection and examination, till March 4, 1833; but 
the provisions of this act are not to extend to any merchandise 
which, under the existing laws, would not be entitled to the 
benefits of drawback. 

Sec. 2. Where the quantity of merchandise entitled to the 
benefits of the acts aforesaid, shall exceed ten packages, bales, or 
casks, or where the article may be in bulk, or otherwise than in 
packages, bales, or casks, the collecter of the district is author- 
ized to direct that it shall not be removed from the warehouse of 
the owner, but that it shall be there placed in the custody of a 
proper officer of the customs, who shall examine the same, and 
keep it under the keys of the custom house till April 1, 1833; 
provided that the collector shall consider the same a safe place of 
deposit, and that application be made to him for that purpose on 
or before March 25, 1833. 

Sec. 3. All articles remaining under the control of the proper 
officer of the customs, according to the provisions of this act, on 
April 1, 1833, and all wines ‘remaining in the same manner’ 
after March 4, 1834, shall be subject to no higher duty than would 
be levied under the act of July 14, 1832; and if any higher duty 
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shall have been paid, such excess shall be refunded to the person 
placing the same in the custody of the customs, and any outstand- 
ing bonds which may have been given for duties on the same shall 
be cancelled; and if a sum equ~: to the amount of duties levied 
by the said act of July 14, 1852, shall not have been collected, and 
the bond or bonds given stiai! amount to more than the duties 
imposed by said act, the Secretary of the Treasury shall direct 
that debenture certificates for such excess of duty shall be issued 
to the persons placing the same in the custody of the customs, 
payable out of the bond or bonds given for duties on the same; 
and the collectors are to give the debtors credit on their bonds for 
the difference between the high and low duties, and to cancel the 
bonds on the payment of the balance. 

Sec. 4. The Secretary is to cause the amount of excess of 
duties as aforesaid, to be ascertained and paid, or the credit given, 
as the case may be, as soon as practicable after April 1, 1833; 
and he is authorized to cause all articles under the control of the 
proper officers of the customs to be examined; and where the 
merchandise may have passed out of the possession of the importer 
or consignee, ‘ to require satisfactory evidence of the transfer or 
transfers to identify the same.’ 

Sec. 5. The Secretary is directed to extend relief to all persons 
whose cases are provided for in this act, and who may have been 
deprived of the benefit thereof in consequence of the collector’s 
not having received his instructions in pursuance of it, from the 
Secretary. 

Sec. 6. The 17th section of the act of July 14, 1832, so far as 
the same relates to the duty on pulverized or crushed sugar, shall 
take effect on March 4, 1833. 

Ch. 61. The provisos of the 10th and 12th clauses of the 
second section of the act of July 14, 1832, are suspended till 
June 1, 1834. 

Sec. 2. So much of that act as repeals the duties heretofore 
levied on ‘copper bottoms cut round, and copper bottoms raised 
to the edge, and still bottoms cut round and turned upon the edge, 
and parts thereof, and on copper plates or sheets, weighing more 
than thirty-four ounces per square foot, commonly called braziers’ 
copper, and on tobacco leaves, or unmanufactured,’ is repealed. 

Set. 3. Nothing in the act of July 14, 1882, is to ‘ be so con- 
strued as to authorize the exemption from the payment of duty on 
sheet and rolled brass, but the same shall be charged’ with a duty 
of twenty-five per cent. ad valorem. 

Oh. 56. Sec. 1. Whenever, by reason of unlawful obstructions, 
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combinations, or assemblages of persons, it shall become imprac- 
ticable, in the judgment of the President, to execute the revenue 
laws, in the ordinary way, in any collection district, he is author- 
ized to direct that the custom-house for such district ‘ be establish- 
ed and kept in any secure place, within some port or harbor of 
such district, either upon land or on board any vessel ;’ the col- 
lector is required to reside at such place and there to detain all 
vessels and cargoes until the duties on the cargoes are paid in 
cash, deducting interest according to existing laws; and in such 
cases, it shall be unlawful to take the vessel or cargo from the 
custody of the proper officer of the customs unless by process from 
some court of the United States; and in case of any attempt to 
take such vessel or cargo ‘ by any force, or combination, or as- 
semblage of persons too great to be overcome by the oflicers of 
the customs,’ it shall be lawful for the President, or such person 
or persons as he shall have empowered for that purpose ‘to employ 
such part of the land or naval forces, or militia of the United 
States as may be deemed necessary for the purpose of preventing 
the removal of such vessel or cargo, and protecting the officers 
of the customs in retaining the custody thereof.’ 

Sec. 2. The jurisdiction of the circuit courts of the United 
States shall extend to all cases in law or equity arising under the 
revenue laws of the United States, for which other provisions are 
not already made by law ; and if any person shall receive any in- 
jury to his person or property, for or on account of any act by him 
done, under any law of the United States, for the protection of the 
revenue or the collection of duties, he may maintain an action for 
damages in the United States’ circuit court, in the district wherein 
the party doing the injury may reside or shal] be found. All pro- 
perty detained under authority of any revenue law of the United 
States shall be irrepleviable, and shall be deemed to be in the 
custody of the law, and subject only to the orders and decrees of 
the United States’ courts having jurisdiction thereof. If any per- 
son shall rescue or attempt to rescue any property so detained, or 
shall aid therein, he shall be liable to such punishment as is pro- 
vided by the 22nd section of the act of April 30, 1790, for the 
wilful resistance of officers in the service of process. 

Sec. 3. Where an action or prosecution shall be commenced in 
a state court against any person on account of any act done under 
the revenue laws of the United States, or under color thereof, or 
for or on account of any right, authority or title set up or claimed 
by such person, under any such law of the United States; if the 
defendant in such action or prosecution, at any time before trial, 
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present to the United States’ circuit court in and for the district 
in which the defendant shall have been served with process, if the 
court is in session, and if not, to the clerk at his office, a petition 
setting forth the nature of such action or prosecution, verified by 
affidavit, together with a certificate of an attorney or counsellor of 
some court of record of the state in which such suit shall have been 
commenced, or of the United States, that he as counsel for the 
petitioner has examined the proceedings against him, and has 
inquired into the matters set forth in the petition, and that he be- 
lieves the same to be true, the cause shall thereupon be entered 
upon the docket of said circuit court and shall be proceeded in 
as a cause originally commenced in that court; and it shall be 
the duty of the clerk of that court, if the suit were commenced in 
the court below by summons, to issue a writ of certiorari to the 
state court requiring the record and proceedings in said cause to 
be sent to the circuit court ; or if it were commenced by capias, 
he shall issue a writ of habeas corpus cum causa, a duplicate of 
which said writ shall be delivered to the clerk of the state court 
or left at his office by the marshal, or some person duly author- 
ized thereto; thereupon the state court is required to stay all 
further proceedings in that cause; and any further proceedings 
thereon in the state court are to be void. If the defendant be in 
actual custody on mesne process therein, the marshal is required 
by virtue of the writ of habeas corpus cum causa, to take the body 
of the defendant into his custody, to be dealt with according to 
the order of the circuit court, or of any judge thereof, in vacation. 
All attachments made, and all bail and other security given, are 
to continue in the same force as if the suit or prosecution had 
proceeded to final judgment and execution in the state court. 
And if upon the removal of any such suit or prosecution, it shall 
appear to the circuit court, that no copy of the record and pro- 
ceedings in the state court can be obtained, the circuit court may 
allow and require the plaintiff to proceed de novo, and to file a 
declaration of his cause of action, and the parties may thereupon 
proceed as in actions originally brought in said circuit court; and 
on failure of so proceeding by the plaintiff, judgment of non pros. 
may be entered against him with costs for the defendant. 

Sec. 4. Where any party is entitled to copies of the record and 
proceedings in any suit or prosecution in any state court, to be 
used in any court of the United States, if the clerk of the state 
court shall, upon payment or tender of the legal fees, neglect to 
deliver to such party certified copies of such record and proceed- 
ings, the court of the United States, in which such record and 
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proceedings may be needed, on proof by affidavit, that the clerk 
of such state court has neglected to deliver copies thereof, may 
direct and allow such record to be supplied by affidavit or other- 
wise, as the circumstances of the case may require; and thereupon 
such proceedings, trial and judgment may be had in the court of 
the United States, as if such certified copies had been regularly 
before the said court. 

Sec. 5. Whenever the president ‘ shall be officially informed 
by the authorities of any state, or by a judge of any circuit or dis- 
trict court of the United States, in the state, that within the limits 
of such state, any law or laws of the United States, or the execu- 
tion thereof, or of any process from the courts of the United States,’ 
is obstructed by the employment of military force, or by any other 
unlawful means, too great to be overcome by the ordinary course 
of judicial proceeding, or by the powers vested in the marshal by 
existing laws, he is authorized ‘forthwith to issue his proclamation, 
declaring such fact or information, and requiring all such military 
or other force forthwith to disperse ;’ and if at any time after issu- 
ing such proclamation, any such opposition shall be made in the 
manner or by the means aforesaid, the President is authorized 
promptly to employ such means to suppress the same, as are pre- 
scribed, in the cases therein mentioned, by the acts of February 28, 
1795, and March 3, 1807, providing for the employment of the 
militia and the land and naval forces of the United States, in cases 
of insurrection, &c. 

Sec. 6. In any State where the jails are not allowed to be used 
for the imprisonment of persons arrested or committed under the 
laws of the United States, or where houses are not ailowed to be 
so used, any marshal is authorized, under the direction of the 
judge of the United States for the proper district, to use other 
convenient places, within the limits of such State, and to make 
such other provision as he may deem expedient and necessary for 
that purpose. 

Sec. 7. Either of the justices of the supreme court, or a judge 
of any district court of the United States, in addition to the author- 
ity already conferred by law, is authorized to grant writs of habeas 
corpus ‘in all cases of a prisoner or prisoners, in jail or confine- 
ment, where he or they shall be committed or confined on or by 
any authority or law, for any act done or omitted to be done, in 
pursuance of a law of the United States, or any order, process or 
decree of any judge or court thereof.’ If any person to whom 
such writ of habeas corpus may be directed, shall refuse to obey 
the same, or shall refuse or neglect to make return, or shall make 
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a false return thereto, in addition to the remedies already given 
by law, he shall be liable to be punished by fine, not exceeding 
$1000, and by imprisonment, not exceeding six months, or by 
either, according to the nature of the case. 

Sec. 8. The provisions in the Ist and 5th sections of this act 
are to be in force until the end of the next session of Congress, 
and no longer. 

Ch. 85.—Georgetown. By this act certain city lots are granted 
to Georgetown College in the District of Columbia. 

Ch. 87. An act was passed to incorporate the Georgetown 
Free School and Orphan Asylum. 

Ch. 53.—Franking. Sec. 6. ‘It shall be lawful for the frank- 
ing privilege to be exercised by each member of Congress from 
the period of sixty days before he takes his seat in Congress until 
the meeting of the next Congress;’ and said privilege shall be 
extended to all members of the present Congress until the next 
session. 

Ch. 77.— History, Documentary, of the American Revolution, 
&c. The Secretary of State is authorized to contract with 
Matthew St. Clair Clarke and Peter Force for the publication of 
a work under this title ; to be disposed of in the manner provided 
by the resolution of July 10, 1832, for the distribution of Gales & 
Seaton’s collection of American State Papers. 

No. 5. A resolution was passed providing for the continuation 
of Gales & Seaton’s Compilation of State Papers. 

Ch. 30.—Pensions. The second section of the act for the 
relief of certain surviving officers and soldiers of the Revolution, 
approved June 7, 1832, is not to be construed to embrace invalid 
pensioners ; and the pensions of invalid soldiers shall not be de- 
ducted from the amount receivable by them under the said act. 

Ports of entry and of delivery. ‘The towns of Calais and Pem- 
broke, in Maine, are to be ports of delivery, and to be annexed to 
the district of Passamaquoddy. A port of entry and delivery is 
established in the village of Fall River, in Massachusetts ; and 
the office for the collection of the customs in Dighton, in the 
same State, is discontinued. 

Ch. 90.—Patents of land. A secretary is to be appointed, with 
a salary of $1500, whose duty it shall be, under the direction of 
the President, to sign in his name and for him, all patents for 
lands sold or granted under the authority of the United States. 
This act is to be in force until March 4, 1837, and no longer. 

Ch. 95.— Treaty with Naples. An act was passed to carry 
into effect the convention between the United States and the King 
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of the two Sicilies, providing for the appointment of three com- 
missioners to examine claims, for the distribution of the money 
received, &c. 

Ch. 121.—Patent for inventions. An act was passed author- 
izing the issuing a patent to Samuel Hall, of Basford in England, 
for his improvements of the steam engine. 


NORTH CAROLINA. 


The acts passed by the General Assembly of North Carolina at 
the session of 1832-33, are, in number, one hundred and sixty- 
seven ; of which twenty-four are public acts. Fifty-three resolu-, 
tions were adopted. 

Academies. Eleven academies were incorporated. 

Ch. 1—Bank. An act was passed to establish the Bank of 
North Carolina; the capital stock is to be $2,000,000, of which 
$1,000,000 may be subscribed for by individuals, and the residue, 
by the State. 

Ch. 3.—Cupitol. By this act the sum of $50,000 is appro- 
priated for the rebuilding of the capitol in the city of Raleigh. 

Courts. Nine acts were passed in relation to different county 
courts. 

Ch. 13.—Lands. This act provides for the registration of 
copies of grants of land. The preamble states that, whereas by 
the existing laws of the State, grants of lands are required to be 
registered in the county where the lands lie, and whereas it fre- 
quently happens, by the loss or destruction of grants, that such 
registration cannot be made; for remedy thereof, it is enacted, 
that ‘it shall be lawful for any person to cause to be registered in 
the office of the register, any certified copy of a grant from the 
office of the Secretary of State, for the lands lying in such county ; 
and such registration duly made shall have the same effect in law 
as if the original had been registered.’ 

Militia. Thirty acts were passed in relation to the militia. 

Ch. 4. This act repeals the act passed in 1830 in relation to 
the militia, so far as regards persons having scruples of conscience 
against bearing arms, who shall produce to the captains of their 
respective districts certificates, signed by the clerks of their re- 
spective churches, that they are regular members thereof, and 
shall make oath or affirmation before the compapby court martial 
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of their respective districts, that they are, from religious scruples, 
averse to bearing arms, and shall also produce certificates from 
such court martial, that the oath or affirmation has been duly 
made; but persons producing such certificates shall be liable to 
taxation in time of insurrection, invasion, or war, and ‘ shall also 
be subject to furnish their quota of men, or to pay an equivalent.’ 
Every militia captain in the State is required to enrol on his muster 
list all Quakers, Moravians, Dunkards, Menonists, and others 
conscientiously scrupulous of bearing arms, residing within his 
district and between the ages of eighteen and forty-five ; but they 
shall not be compelled to muster or perform military duty except 
in cases of insurrection or invasion, or to pay any tax for said 
exemption. 

Ch. 5. It shall be the duty of every Major General to review 
his division once in every three years; and of every Brigadier 
General to review his brigade once in every two years. If any 
general officer ‘ fail to review, equip himself, or to make an annual 
return of the militia of his division or brigade,’ the Governor is 
required ‘ to cause the Adjutant General to give such delinquent 
officer thirty days notice of his neglect of duty; and if such de- 
linquent does not, within forty days thereafter, render a satisfac- 
tory excuse for such neglect,’ ‘it shall be the duty of the Governor 
to strike his name from the list of officers, and report to the next 
legislature accordingly.’ Captains of the several companies, 
within this State, are not to call their men together, without their 
consent, for the purpose of company musters, more than twice in 
each year, except in cases of insurrection or invasion ; but nothing 
contained in this act is to apply to volunteer companies. ‘The 
commanding officer, at any muster, is ‘to cause the militia to be 
exercised not less than two hours on each day.’ Field officers of 
cavalry are required, ‘ouce in every two years, to review the 
cavalry companies at that place which shall be most convenient 
in the brigade.’ 

Twenty-two military companies were incorporated. 

Ch. 9.—Slaves. If any person shall ‘ wickedly, willingly and 
feloniously, carry, convey or conceal any slave or slaves, the pro- 
perty of any citizen or citizens of this State, without the consent, 
in writing, of the owner or owners, his, her or their guardian or 
guardians, of such slave or slaves, previously obtained, or shall 
feloniously, wickedly and willingly take, conceal, or permit or 
suffer the same to be done, with the intent and for the purpose of 
carrying and conveying such slave or slaves out of the limits of 
this State, with the intent and for the purpose of enabling such 
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slave or slaves to effect an escape out of this State,’ every such 
person shall suffer death without benefit of clergy. 

Ch. 63.— Historical Society. The North Carolina Historical 
Society was incorporated, and authorized to hold property not 
exceeding at any one time $10,000. 

Ch. 74.—Hotel Company. By this act the La Fayette Hotel 
Company, in the town of Fayetteville, was incorporated ; its 
capital stock is not to exceed $25,000. 

Ch. 86.—Agricultural Society. Certain persons were incorpo- 
rated by the name of the Macon County Agricultural Society, 
‘for the purpose of encouraging agriculture and family domestic 
manufacture in the said county.’ 

Ch. 88. —Boating Company. The Haywood Boating Company 
was incorporated ‘ for the purpose of facilitating the transportation 
of produce, goods, wares and merchandise, between the towns of 
Haywood, Fayetteville and Wilmington ;’ the capital stock of the 
company is to be $2,000, ‘ with the liberty of increasing it here- 
after to $10,000.’ 

Witnesses. Two acts were passed ‘to restore to credit’ the 
persons therein named ‘in as full and ample manner’ as if they 
had never been convicted of any crime. 

Ch. 25.—Railroad Companies. An act was passed to enact, 
with alterations and additions, an act passed by the legislature of 
Virginia, on March 8, 1832, incorporating the Portsmouth and 
Roanoke Railroad Company. 

Ch. 60. By this act the Experimental Railroad Company was 
incorporated, ‘for the erection of an Experimental Railroad in 
and near Raleigh.’ 

Ch. 2.—Clerks of Courts. An act was passed vesting the right 
of electing the clerks of the county and superior courts in the 
several counties within this State, in the free white men thereof. 

Turnpike Road and Bridge Companies. ‘Three turnpike road 
companies, and two companies for the erection of bridges, were 
incorporated. 

Nullification. A resolution was passed, by which the legisla~ 
ture declare their devoted attachment to the Union, believing that 
on its continuance depend the liberty, the peace and prosperity 
of the United States; that whatever diversity of opinion may pre- 
vail in the State, as to the constitutionality of the laws imposing 
duties for protection, yet it is believed that a large majority of the 
people believe those acts unconstitutional; and they are united 
in the sentiment that the existing tariff is impolitic and oppres- 
sive; but that the doctrine of nullification, as avowed by the 
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State of South Carolina, and lately promulgated in an ordinance, 
is revolutionary in its character, subversive of the constitution of 
the United States, and leads to a dissolution of the Union. 


INDIANA. 


At the seventeenth session of the legislature of Indiana, com- 
menced on the first Monday in December 1832, one hundred and 
eighty three acts, and twenty five joint resolutions were passed. 

Ch. 95.—Appropriations. By the act making ‘ general appro- 
priations’ for the year 1833, the sum of $21,000 is appropriated 
for the expenses of the [then] present general assembly ; for the 
executive department, $2,600; for the judiciary department, 
$7,900; for probate judges, $2,500; for other expenses, 
$5,950. 

Ch. 69.—Asylum. An act was passed to incorporate the 
‘Trustees of the St. Joseph Orphan Asylum.’ 

Ch. 97.—Bridges. By this act a company was incorporated 
for the purpose of constructing a bridge across the Great St. Jo- 
seph River, at or near South Bend. 

Ch. 57.—Canal. The canal commissioners are directed to 
put under contract the remaining part of the summit section, or 
middle division of the Wabash and Erie canal, at such times pre- 
vious to June 1, 1833, as they may deem most conducive to the 
interest of the state, or ‘so much thereof as the money on hand, 
and that to be contracted for under existing laws, may be sufficient 
to effect.’ 

Ch. 185. A resolution was also passed in relation to the same 
canal. The preamble states, that whereas the ‘course pursued 
by our sister state Ohio, in relation to the extension of this canal 
through her boundaries seems to afford no certainty of her action, 
and tends to create doubts in the minds of some of our citizens 
of the proper course of action this state should adopt to perfect 
this important work,’ therefore it was resolved, that the governor 
be requested to communicate by mail, with the governor of Ohio, 
in relation to the contemplated extension of the canal through 
that state, ‘so as to procure from him a special message in relation 
thereto, to the general assembly of that state now in session at 
Columbus, and ask for immediate attention to the subject, in 
order to afford to this state some. certainty of her views, upon 
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which we may safely predicate our ultimate course of proceed- 
ing.’ 

Ch. 6.—Colleges. By this act the name of Hanover Academy 
was changed to that of Hanover College; and the faculty of the 
college were authorized to confer degrees; the students who may 
be of sufficient bodily ability, during the time they continue such, 
are to be exercised and instructed in some species of agricultural 
or mechanical labor, ‘in addition to the scientific and literary 
branches there taught;’ and the trustees are required annually to 
report to the legislature, ‘the plan, progress and effects of such 
agricultnral and mechanical exercise and instruction upon the 
health, studies and improvement of the students.’ 

Ch. 38. The ‘Christian College’ was incorporated, to be es- 
tablished at New Albany, in Floyd county, with power to confer 
degrees: by the ‘ fundamental laws’ of the institution it is provid- 
ed that ‘no religious doctrine or tenets peculiar to any sect of pro- 
fessing Christians, shall ever be taught the students of said insti- 
tution, as such, either directly or indirectly, by any of the profes- 
sors, instructers, tutors, or members of the corporation, or any 
other person or persons connected therewith, under the penalty of 
immediate expulsion.’ 

Ch. 54.—Disiribution. The widow of any person dying testate 
shall be entitled to the same portion of the real and personal estate 
of her deceased husband, as is, by the act of January 29, 1831, 
secured to the widows of intestates, ‘except when such widow 
shall have accepted of a devise or legacy, made to her by the will 
of her deceased husband, in satisfaction of such portion.’ 

Ch. 33.—Divorces. Each circuit court, as a court of chancery 
shall have jurisdiction of any libel or petition praying for divorce. 
The ‘defendant from whom the complainant is sought to be 
divorced, may, as to so much of the libel or petition as contains 
the alleged cause or causes of divorce, by general denial, without 
oath or affirmation, controvert the same, and may also allege any 
cause or causes of divorce to apply to such complainant; but on 
the setting down such cause for hearing or trial, no want of such 
denial or absence of such defendant shall dispense with the proof 
by such complainant, of such cause or causes alleged for such 
divorce ; nor shall any want of denial of the complainant, of any 
cause or causes of divorce so alleged, as aforesaid, against said 
complainant, dispense with the proof of such cause or causes, by 
the said defendant.’ In every such cause witnesses may be ex- 
amined viva voce; and depositions and ‘every other kind of 
evidence shall be admitted in such cause, in like manner, and 
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under the same regulations, as in civil causes other than suits in 
chancery in circuit courts.’ The circuit courts are vested with 
power to determine petitions for divorces in any county where the 
complainant may reside, ‘ without regard to the place where the 
causes assigned for divorce occurred.’ 

Education. See Militia. 

Ch. 60.—Execution. Whenever any property shall be sold by 
virtue of an execution, and the purchaser shall neglect to pay the 
purchase money, he shall be liable, on motion by the officer making 
such sale, in any court having jurisdiction, three days notice of 
such motion having been given, to a judgment for the amount of 
the purchase money, and ten per cent. thereon, together with the 
costs of such motion; and no stay of execution shall be allowed 
on any such judgment; but nothing herein contained shall pre- 
vent the officer making such sale from reexposing the same pro- 
perty to sale; and if the amount of such second sale shal! not be 
equal to the amount of the first sale and the costs of the second 
sale, the first purchaser shall be required to pay the deficiency, 
and be liable to a motion and judgment therefor as aforesaid. 

Ch. 102.—Horse racing, &c. Every person ‘ found horse 
racing’ or shooting at a mark along or across any public highway, 
shall, upon conviction thereof before any justice of the peace, be 
fined in any sum not exceeding $3. 

Ch. 52.—Horse thieves. Whenever any horse thief may be 
apprehended and convicted of stealing any horse or mule, the 
county commissioners of the county where such theft may have 
been committed are authorized to allow the person apprehending 
such felon any sum out of the county treasury not exceeding 
$ 40. 

Ch. 47.—Jnterest, rate of. The rate of interest is fixed at six 
per cent., unless a stipulation to pay a higher rate be made in 
writing and signed by the party to be charged; but in no case 
shall the interest exceed the rate of ten per cent. If any person 
receive a greater rate of interest than ten per cent., he shall ‘on 
conviction by presentment or indictment,’ pay a fine to the State, 
for the use of the county seminary in the county where the offence 
shall be committed, ‘in double the amount of the excess of interest 
above ten per cent. so received.’ 

Ch. 75.—Justices of the Peace. ‘In any civil cause to be tried 
before a justice of the peace, where the sum does not exceed $20, 
at the request of either party, the justice shall direct the constable 
to summon and cause to come before him six citizens of the proper 
county, having the qualifications of jurors, who shall be empan- 
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nelled to try such cause.’ Justices of the peace are to have the 
same jurisdiction, in all cases where executors, administrators or 
guardians are plaintiffs, ‘ that they might of right exercise if such 
executors, &c. were suing in their own right;’ but where any 
defendant shall plead any matter of payment, set-off, or other 
special matter, in bar to such executor’s, &c. cause of action, the 
plaintiff may, after such plea shall have been filed, require the 
justice to certify all the proceedings to the proper probate court; 
and on filing an affidavit for that purpose, may require the de- 
fendant to enter into special bail to appear before the probate court, 
to answer to the suit. 

Ch. 97.—Library. By a joint resolution, the Secretary of 
State was instructed ‘ not to make any expenditures of the library 
fund in the purchase of novels or romances.’ 

Ch. 71.—WMilitia. Any person subject to perform militia duty, 
commissioned officers excepted, shall be ‘ annually exempted from 
the fines which may be imposed on him by law for each annual 
failure to perform such duty, except in case of war, invasion, 
insurrection, or in aid of the civil authorities, who shall pay for 
each such annual failure, the sum of one dollar to the officer of 
his county who may have the legal charge of the seminary fund 
of such county, for the use and benefit of said fund, or to the 
school commissioner of such county, at the option of the person 
paying the same ;’ and every person ‘ conscientiously scrupulous’ 
may avail himself of the rights and privileges secured by this act 
to persons subject to perform militia duty, on making the pay- 
ment above mentioned, to the officer of his county having charge 
of the seminary fund of such county. 

Ch. 48.—Notarics Public. Every notary public in this State 
shall be ‘ authorized to take and certify all affidavits and deposi- 
tions authorized to be taken and certified by justices of the peace, 
and to take and certify all proofs of deeds, &c. and all other 
instruments in writing authorized to be taken and certified by 
justices of the peace; and his certificate and attestation, with his 
official seal, shall be taken and received in all cases, to be of equal 
verity and validity with the certificate, attestation and seal of a 
clerk of the circuit court.’ 

Ch. 79.—Practice in suits at law. An act was passed contain- 


ing numerous provisions regulating the practice of the law in the 
courts of the state, &c. 


Ch. 191.—Rivers. A memorial and joint resolutions were 
passed, soliciting Congress to appropriate land or money sufficient 
to defray the expense of removing the various obstructions to a 
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safe steamboat navigation in the Wabash and White rivers; ‘ and 
whilst dilating on the acknowledged advantages of improving the 
navigation of those rivers, the memorialists beg leave further to 
represent the importance of improving the navigation of the St. 
Joseph of Lake Michigan, a beautiful river which runs through a 
part of the territory of Michigan and Indiana.’ 

Ch. 195.—Roads. This memorial represents to Congress, that 
the memorialists deem an additional appropriation of $ 150,000, 
for the construction of the national road through Indiana, during 
the [then] present session of Congress, to be of vital importance 
to the State. 

Ch. 203. By another memorial and resolution, the legislature 
‘solicits of the United States an ample appropriation of public 
lands or money to improve the great western thoroughfare and 
mail route through the State, leading from Louisville, Kentucky, 
to St. Louis, Missouri.’ 

Two turnpike road companies were incorporated. Acts were 
passed providing for the ‘establishment’ of fifty-two State roads. 
An act was also passed appropriating $500 out of the three per 
cent. fund, to each county in the state, for the purpose of opening 
and improving State roads, constructing bridges, &c. 

Ch. 207.—Railroad. A resolution was passed, the preamble 
of which states, that whereas the Governor, in pursuance of a re- 
quest of the legislature of Louisiana, has communicated to this 
General Assembly, several resolutions of the legislature of that 
State, ‘on the subject of the location and construction of a rail- 
road from the Mississippi river, (as near New Orleans as practica- 
ble) to pass through the States of Louisiana, Mississippi, ‘Tennes- 
see, Virginia and probably a portion of Alabama and North Caro- 
lina, to the City of Washington ;’ and ‘ whereas, Indiana, though 
far remote from the contemplated location of this great work, feels 
a deep and lively interest in the prosecution of every enterprise 
calculated to increase the permanency and add to the glory of 
our union;’ therefore it is resolved, that the legislature of Indiana 
‘warmly reciprocate the wishes of our sister State, Louisiana, on 
the subject of the above contemplated railroad, and respectfully 
join in the request made to the executive of the United States, 
that he will direct the necessary surveys and estimates to be made 
for the accomplishment of the end desired.’ 

Ch. 70.—-Schools. An act was passed consisting of two hun- 
dred and five sections, incorporating each ‘congressional town- 
ship’ in the state, and providing for public schools therein.’ 

Ch. 198. A memorial was also addressed to Congress, on the 
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subject of such sixteenth sections, (reserved in each congres- 
sional township for the purpose of establishing common schools) 
as may be ‘ unproductive ;’ in which the legislature, on behalf of 
the citizens of townships in which such unproductive reservations 
may be situated, ask, that Congress ‘ will provide by law, for a 
grant to them of a section of good land, in lieu of such unproduc- 
tive and, at present, useless sixteenth sections, or land scrip to the 
amount of such sixteenth section, or fractional part thereof, at the 
rate of one dollar twenty-five cents per acre, at the option of the 
inhabitants of such townships; and a similar grant or privilege to 
the inhabitants of any township or fractional part thereof, which 
is now destitute of any sixteenth section or fractional part thereof, 
reserved for the purpose of common schools, to be located or 
entered in any of the unsold public Jands of this State, in such 
manner as the legislature thereof may direct.’ 

Seminaries. ‘Il'wo county seminaries were incorporated. The 
Western Union Seminary was also incorporated. ‘The act de- 
clares, that whereas the object of the subscribers to the above in- 
stitution is to establish a seminary of education for youth, ‘ purely 
scientific, and entirely free from sectarian influence, no religious 
creed, catechism, dogmas, or confession of faith, shall ever be 
taught in said seminary.’ 

Ch. 196.—South Carolina Convention. Resolutions were 
passed in relation to the proceedings of that convention, disap- 
proving of the doctrines of nullification, ‘as carrying with them 
internal evidence of their impracticability, absurdity and treason- 
able tendency,’ &c. 


OuIO. 


The thirtieth General Assembly of Ohio, at its second session, 
in June, 1832, passed only four general laws. We have not been 
able to obtain the pamphlet containing the private acts. 

Acts were passed ‘to fix and apportion the representation in 
the General Assembly,’ and ‘to divide the State of Ohio into 
Congressional districts.’ 

National Road. An act was passed to amend an act for the 
preservation of the national road. It provides for the erection of 
‘as many toll-gates as will be equal to one toll-gate and toll-house 
for about every ten miles;’ the act then prescribes the rates of 
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toll, and exempts from toll children passing to or returning from 
school, persons passing to or returning from public worship, or to 
or from a funeral or muster, coaches conveying the mail, military 
troops, arms and stores of the United States, or of any State; the 
toll collected is to be paid into the State treasury; and the gov- 
ernor is authorized to borrow money for the purpose of putting 
the road in good repair, &c. 


At the first session of the thirty-first General Assembly of Ohio, 
begun on December 3, 1832, thirty-three acts of a general nature 
were passed. 

Prison Bounds. The limits of the prison bounds of the several 
counties in the State are hereafter to ‘be coextensive with the 
limits of the counties respectively. 

Divorces. So much of the third section of the act concerning 
divorce and alimony, passed January 7, 1824, as authorizes the 
supreme court to decree a divorce from bed and board only, 
instead of a dissolution of the marriage contract, is repealed. 

Justices of the Peace. In all actions instituted before a justice 
of the peace founded upon any bond, promissory note, or other 
instrument in writing, for the payment of a sum of money certain, 
if the whole amount of money therein promised is due, it shall be 
the duty of the plaintiff, his agent or attorney, to file the bond, 
&c. with such justice ; and if upon the trial, judgment shall be 
entered thereon in favor of the plaintiff, such bond, &c. shall be 
be retained by the justice, ‘ who shall indorse thereon the sum for 
which he shall have entered judgment, (provided the same shall 
in no wise exceed $100, unless judgment thereon shall have been 
confessed in the manner provided for in the act defining the 
powers and duties of justices of the peace and constables in civil 
cases) and shall subscribe his name thereto; and upon payment 
or tender of the amount of such judgment, together with the costs 
accruing thereon, or securing the payment of the same by putting 
in bail for the stay of execution, it shall not be Jawful for the 
plaintiff to institute any other suit’ upon said bond, &c. for the 
recovery of any further sum, the payment of which is secured by 
the same bond, &c. But ‘when an appeal shall be taken from 
the judgment of such justice,’ he is required to ‘ deliver any bond, 
&c. produced before him on trial, to the clerk of the court of 
common pleas to which such cause shall have been appealed ;’ 
nothing herein contained shall be construed to ‘ affect the right 
which any creditor may now have to demand from any justice of 
the peace any joint and several obligation, for the purpose of 
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prosecuting any party to said obligation, other than the party 
against whom judgment may have been rendered.’ 

Prosecuting Attorneys. An act was passed by which it is pro- 
vided that there shall be elected in each organized county of the 
State, biennially, in the same manner that other State and county 
officers are elected, one ‘ prosecuting attorney,’ who shall hold his 
office for two years and until his successor shall be qualified ; he 
is required ‘to prosecute for and in behalf of the State all com- 
plaints, suits and controversies in which the State shall be a party, 
within the county for which he shall have been elected.’ No 
person shall be eligible to this office, who is not an attorney and 
counsellor at law duly licensed to practise in this State; no such 
prosecuting attorney shall be a member of the general assembly ; 
and no county treasurer, county recorder, county auditor, or post- 
master shall be eligible to the office. 

Taverns. When any person shall make application in writing 
‘for a license to keep a tavern without retailing ardent spirits,’ 
the court, ‘if they are satisfied that a tavern is needed, and that 
such applicant is a suitable person to keep a tavern, and is pro- 
vided with suitable accommodations for that purpose,’ may grant 
a license to him, which shall continue for the term of one year; 
the court granting the license are to ‘fix the price thereof, which 
shall not be less than $2, nor more than $20, per annum, having 
proper regard to the applicant’s situation for business.’ 

Escheaied Lands. ‘Where any person or persons has or have 
heretofore died, or may hereafter die, having right or title to any 
real estate, and the same has [escheated] or shall escheat to the 
State,’ the court of common pleas for the county in which such 
estate may be, shall appoint ‘some person to take charge thereof, 
and lease or rent the same to the best advantage, and collect the 
rents and pay them over to the treasurer of state;’ and the person 
so appointed is required to give bounds for the faithful performance 
of the duties of his office. 

Deeds, &c. So much of the first section of the act to provide 
for the proof, acknowledgment, &c. of deeds, &c. passed February 
22, 1831, as requires the person taking such acknowledgment to 
certify that ‘he is satisied from personal knowledge, or from the 
testimony of some witness, that the person or persons making such 
acknowledgment is or are the person or persons they represent 
themselves to be,’ is repealed; and all deeds, mortgages, &c. ‘ by 
which any lands, &c. have heretofore been conveyed or encum- 
bered in law, and the acknowledgment whereof does not contain 
the certificate mentioned in this act, shall nevertheless be as good 
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and valid, both in law and equity, as if the same had been therein 
contained.’ Where any deed, &c. for the conveyance of land, 
shall have heretofore been executed, and the officer taking the 
acknowledgment shall not have affixedehis seal to the acknow- 
ledgment, such acknowledgment shall nevertless be valid. 

Deaf and Dumb Asylum. The trustees of this asylum are 
required to admit into the asylum three indigent pupils, to be 
selected from each judicial circuit in this State; the term of 
tuition of the pupils supported by the State may be extended by 
the trustees, if they shall deem it expedient, to four years; if any 
of the circuits fail to send their due number of pupils, the trustees 
are to receive from the other circuits such number as may be 
requisite to supply such deficiency. 

Schools. An act was passed for the regulation of common 
schools, the apportionment of the ‘school money,’ &c. 

Mills, &. Sec. 1. ‘No person possessed of the right to any 
water privilege, shall be required to erect a bridge over any mill- 
race or water course, excavated or constructed by such person 
across any public road or highway for hydraulic purposes; nor 
shall any person be required to keep in repair any bridge that has 
been or that may hereafier be erected over any mill race or water 
course so, as aforesaid, excavated or constructed ;’ provided that 
when any public road or highway shall hereafter be laid out, it 
shall be the duty of the person possessed of such right, within 
one year thereafter, to file in the office of the auditor of the pro- 
per county, ‘a declaration in writing of such right, describing the 
same, setting forth therein the place at which (as near as practi- 
cable) he intends at some future day to excavate and construct a 
mill-race or water course, as aforesaid, across said road or highway, 
which declaration, shall be recorded by said auditor, and there- 
after such right shall be considered valid in law for the benefit of 
such person, his heirs and assigns;’ ‘nothing in this act shall 
be so construed as to prevent any person possessed of such right, 
from constructing a mill-race or water course across any public 
road or highway that has been laid out heretofore, on giving the 
notice required by the second section of this act.’ 

Sec. 2. ‘When any person shall, for the purposes in the first 
section of this act, excavate or construct any mill-race or water 
course across any public road or highway,’ he is required to give 
notice in writing ‘to the trustees of the proper township,’ at least 
thirty days previously, and in case of failure to do so, the supervi- 
sor of the proper district is required, if in his opinion the public 
good demands it, to fill up such mill-race or water course, at the 
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expense of the person so neglecting to give notice; and the ex- 
pense ‘is to be recovered by the supervisor, together with fifty 
per cent. thereon and costs of suit, for the use of such road dis- 
trict, in any action before any court of competent jurisdiction.’ 

Agricultural Societies. An act was passed to encourage the 
establishment of agricultural societies in the several counties of 
the state. ‘The county commissioners, in June 1833, and annu- 
ally afterwards if they deem it necessary, are to give notice that 
a meeting will be held at the court house of the county, on the 
last Friday of June, for the purpose of organizing a county agri- 
cultural society. If there shall assemble any number of persons 
exceeding twenty, they may proceed to organize the society by 
choosing a president, directors, &c., who shall hold their offices 
for one year, and until their successors are elected; annual meet- 
ings are to be held for the choice of officers, and transaction of 
other business. No member of any such society shall be liable 
to pay, for the benefit of the society, a greater sum than $5 in 
any one year; and all monies paid by the members, and donations 
from other persons, are to be appropriated to the encouragement 
of agriculture, horticulture, domestic manufactures, &c. The 
county commissioners of any county are authorized, if they deem 
it expedient to appropriate out of the county funds, for the benefit 
of the society, a sum not exceeding $50 in any one year; and 
the directors of each society are annually to transmit to the legis- 
lature a report of the state of the society, its effect on the agricul- 
tural interests of the county, &c. 


VERMONT. 


At the October session of the legislature of Vermont, in 1832, 
twenty-seven public acts, seven resolutions and sixty-four private 
acts were passed. 

Academies, &c. Acts were passed to incorporate the Trustees 
and members of the Lamoille Academy, in Johnson, the Vermont 
Scientific and Literary Institution, at Brandon, the Young Gen- 
tleman’s Literary Society of Cornwall, and the Brattleborough 
High School Association. 

Ch. 23.—Appropriations. A sum not exceeding $40,000 is 
appropriated for the purpose of paying ‘the debentures of the 
lieutenant governor, the council, and the contingent expenses 
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thereof, and for the debentures of the General Assembly, and the 
contingent expenses thereof, including the debenture of the auditor 
of accounts, and such salaries as are provided by law and such 
sums as are directed, by special acts of the legislature, to be paid 
from the treasury ;’ and a sum not exceeding $30,000 is appro- 
priated, ‘for the purpose of paying such demands against the 
State, as may be allowed by the auditor of accounts, and such 
orders as may be drawn on the treasurer by the supreme and 
county courts.’ 

Ch. 3.—Actions, limitation of. Sec. 1. If any person against 
whom there may be any cause of action of a personal or transitory 
nature, shall leave the state before such cause of action shall be 
barred by the statute of limitations, ‘and shall not have known 
property within this state, which could by the common and ordi- 
nary process of law be attached, the statute of limitations shall 
not run against any such cause of action,’ during the absence of 
such person from the state; but the time of such absence shall be 
deducted, in deciding whether such cause of action is barred by 
the statute. 

Sec. 2. Every clause of any statute of limitations, exempting 
any person beyond seas, ‘ or any person or persons without any of 
the United States from the operation of any statute of limitations,’ 
is repealed. / 

Banks. A resolution was passed instructing the senators and 
representatives of the state in Congress to use their endeavors to 
procure the recharter of the Bank of the United States. Four 
banking companies were incorporated, the aggregate capital stock 
of which is $300,000; these banks are to be established at Man- 
chester, Irasburg, Newbury, and Guildhall. 

Champlain, Lake. The governor is requested, by a resolve of 
the legislature, to open a correspondence with the governor of 
Lower Canada, upon the subject of removing obstructions at the 
outlets of this lake, near St. Johns, in that province. 

Ch. 14.—Dead, disturbing the remains of the. Justices of the 
peace are required, ‘upon the complaint and oath of any person, 
satisfactory to said justice, that the remains of any dead person 
have been disinterred and removed,’ and that the person making 
such complaint has reason to believe that they are secreted in any 
dwelling house, &c. to issue his warrant to the sheriff of the 
county, or to his deputy, or any constable of the county, com- 
manding them to make search in such place for such dead per- 
son; and such officer ‘shall not be made liable in any suit oF 
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prosecution for executing said warrant, if such dead person is or 
is not found.’ 

Ch. 18.—Fire Companies. An act was passed, prescribing the 
mode of forming fire companies, authorizing the selectmen to 
establish the limits of villages, for the purpose of forming ‘ fire 
societies’ therein, &c. 

Ch. 20.—Fozes. By an act to encourage the destruction of 
foxes, a premium of twenty-five cents is directed to be paid to any 
person, who shall destroy any fox within the State. 

Highways. ‘Three acts were passed in relation to the con- 
struction, discontinuance, &c. of highways. 

Internal Improvements. A resolution was passed, instructing 
and requesting the senators and representatives of the State in 
Congress, to aid in procuring appropriations for such works of 
internal improvement, as shall, in their opinion, be of general 
and national importance. 

Lands, Public. By another resolution, the senators and repre- 
sentatives were requested ‘to sustain, by all proper means, a 
division of the moneys arising from the sale of public lands, in 
accordance with the principles contained in the report made by 
Mr. Clay, to the Senate of the United States,’ at the session of 
Congress in 1831-32. 

Manufacturing Corporations. Acts were passed to incorporate 
the Olympus Mineral Company, with a capital not to exceed 
$200,000, ‘ for the purpose of digging for and manufacture of 
iron, steel, copper, lead, and all other minerals ;’ the Lake Dun- 
more Glass Company, to be established at Salisbury, with a capital 
of $80,000 ; the Ascutney Manufacturing Company, for the man- 
ufacture of cotton and wool, to be established at Weathersfield 
with a capital not exceeding $100,000; and the Rutland Woollen 
Manufacturing Company, with a capital stock, which is not to 
exceed $200,000. 

Ch. 21.—Mills. The ‘act relating to mills and millers’ is not 
to be so construed as to make any owner or occupier of any mill 
liable to the penalty therein named, ‘ who shall neglect or refuse 
to grind any grain, brought to such mill, to be ground for the 
avowed or apparent purpose, of manufacturing such grain into 
distilled spirits,’ or to any action for so refusing. 

Ch. 12.—Militia. Companies are to be called together on the 
first Tuesday in June, annually, ‘for the purpose of taking an 
exact account of every man’s arms and equipments, and also, for 
company discipline and drill ;’ and the ‘ polls of the militia re- 
turned equipped, and who shall perform the duty required by law, 
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shall be exempt from the payment of all taxes, except district 
school taxes, and except also all taxes for making and repairing 
highways and bridges, whether payable in labor or money, and. 
for the payment of damages assessed to individuals through whose 
lands any road may be laid, from which taxes they shall not be 
exempt, — and ten dollars shall be deducted by the listers, from 
the list of any parent, master or guardian, who shall equip any 
minors, liable to do military duty, under his care, so far only as to 
exempt such parent, master or guardian from the payment of the 
same taxes which the polls of the other militia are, by this act, 
exempt.’ 

Norwich Aqueduct Company. A company was incorporated 
under this name, with power to hold real and personal estate not 
exceeding $5,000 in value. 

Ch. 16.—Pedlers. No ‘license to any person to be a hawker 
and pedler’ within this state, shall be granted for a shorter period 
of time than one year. 

Railroad Company. The Vermont Railroad Company was 
incorporated ‘ with the exclusive right and power to construct a 
single, double, or treble railroad or way, from some eligible point 
on the eastern shore of Lake Champlain —thence following the 
valley of Onion river, and extending to such point on Connecticut 
river, as will most conveniently meet the railroad, contemplated in 
New Hampshire, to pass by Concord, towards Boston ;’ the cor- 
poration is ‘to have succession for the term of fifty years ;’ and is 
required within three years to complete the survey of the railroad ; 
within ten years, to construct one fourth part of the railroad ; 
within fifteen years, one half; and within twenty years, to com- 
plete and put in operation the whole of the railroad ; the capital 
stock of the company is $1,000,000, and it may be increased 
to such an amount as may be necessary to finish the road, furnish 
carriages, &c. 

Ch 15.—State House. The sum of $15,000 was appropriated 
for the erection of a State House at Montpelier. 

Ch. 22.—Tazes. ‘ A tax of three cents on the dollar on the 


list of the polls and rateable estate of the inhabitants of this state, 
for the year 1832,’ is to be assessed. 
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NEW HAMPSHIRE. 


At the session of the legislature of New Hampshire in Novem- 
ber, 1832, twenty-six public acts, nineteen resolutions, and twen- 
ty-seven private acts were passed. Addresses were sent to the 
governor for the removal of the Hon. John Harris, the Hon. Bos- 
well Stevens, and certain officers of the militia. 

Ch. 104.—Abatement. Sec. 1. When the defendant in any 
action shall plead in abatement, ‘ that there is any other person, 
who should be joined as defendant in said action, and the same 
shall be found to be true,’ the suit shall not be thereby abated, but 
such other person shall be made party to such action ; and ‘ the 
plaintiff may have a writ of scire facias to summon such person 
into court, or the court may order such notice by publication in 
some newspaper or otherwise, as they may think proper.’ 

Sec. 2. When any feme sole, being plaintiff in any action, shall 
marry during the pendency of such action, the action shall not 
thereby be abated, unless the husband, after due notice, shall 
neglect to become a party to the action. 

Ch. 109.— Bank stock. All stock in any bank in this state not 
owned by residents therein, ‘ shall be taxed to the corporation in 
the town where such bank is located, in the same way and manner 
as other rateable estate belonging to the corporation is by law 
taxed.’ The cashier, or other principal officer, of any bank, on 
application of the selectmen of the town where the bank is estab- 
lished, is required to give a true account in writing of all shares 
and their amount in value, which shall be owned by persons not 
residing in this state on the first day of April; if such cashier or 
principal officer neglect or refuse to furnish such statement, he 
shall be liable to pay a sum not less than $100 nor more than $500, 
to be recovered for the use of the town; and the rateable estate of 
the banking corporation is to be held liable for all taxes so assessed, 
and shall have a lien on all bank shares so taxed ‘ for the full 
amount of assessments; and said shares shall not be transfera- 
ble, until all taxes are paid which have been assessed as afore- 
said.’ 

Ch. 117.—Convention. A resolution was passed, providing 
for the ‘taking the sense of the qualified voters, on the subject of 
a revision of the constitution of the state.’ 

Ch. 96.—Clapboards, &c. survey of. An act was passed regu- 
lating the survey and sale of sawed clapboards and shingles. 

Ch. 89.—Courts. ‘Two persons residing in each of the coun- 











1833. ] New Hampshire. 177 


ties in this state shall be appointed by the governor, with advice 
of council, and duly commissioned as judges of the court of com- 
mon pleas for such county, who, together with the judges of the 
superior court for the time being, who shall be ex officio judges of 
the court of common pleas for the several counties, shall consti- 
tute a court of common pleas for such county ;’ the chief justice 
of the superior court is to be chief justice, and the associate jus- 
tices of the superior court, senior justices of the courts of common 
pleas; the court of common pleas existing prior to the passage of 
this act is abolished and its powers and jurisdiction are vested in 
the new courts; the jurisdiction and authority, civil and criminal, 
now vested in the superior court of judicature, except as provided 
in this act, are also transferred to the new courts of common pleas; 
persons, bodies corporate or politic charged with any offence, are 
to be tried in the court of common pleas for the proper county ; 
but on the trial of persons charged with capital offences, there 
shall be present at least two of the justices of the superior court. 

There shall be two terms of the courts of common pleas held, 
annually, in each county, at which a justice of the superior court 
is to preside ; actions may be removed by exceptions, &c. to the 
superior court; and in like manner any issue of law, motion for 
a new trial, question arising from any special verdict, and any other 
question or matter of law arising at any such term, may be re- 
served and referred, by the presiding justice, if he think fit, to the 
superior court. 

The superior court is to consist of a chief justice and three 
associate justices. ‘The act then proceeds to define the jurisdic- 
tion of this court at common law and in equity; it is to have 
chancery jurisdiction ‘in cases of gifts, grants, devises, donations, 
and appointments of lands, tenements, rents, hereditaments cor- 
poreal or incorporeal, goods, chattels, money, securities for money, 
or other personal estate whatever, which heretofore have been or 
hereafter may be given, granted, made or appointed, to or for any 
charitable uses, and also in cases of fraud, trust, accidents or 
mistakes, cases respecting the adjustment of the concerns of co- 
partners, joint-tenants and tenants in common, and respecting the 
secreting and withholding of any personal property, where there 
is not a plain, adequate and sufficient remedy by the rules of the 
common law, and for the remedies of abuses and breaches of trust 
in the cases aforesaid, and for carrying into effect the intention of 
the grantors and donors; it shall have power to decree a specific 
performance of all executory contracts,’ and to make all decrees 
proper to carry into effect the powers so vested in it. It may 
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grant writs of injunction, ‘whenever the same shall be necessary 
to prevent injustice; and any justice of said court may issue writs 
of injuuction to stay proceedings or waste until the end of the 
next term of said court in any county, unless sooner dissolved.’ 

A term of the superior court is to be held annually in each 
county; matters of fact arising in suits or proceedings pending in 
this court are to be ascertained and determined by juries in the 
court of common pleas. Whenever, in consequence of any legal 
disqualification of any of the justices of the superior court, or 
courts of common pleas, there shall not be a quorum for the trial 
of any cause, the justice or justices not disqualified, or a majority 
of them, may determine such cause. 

The salary of the chief justice is to be $1400; and that of the 
associate justices of the superior court, $1200. The salaries of 
the justices of the courts of common pleas vary in different coun- 
ties, from $100 to § 150. 

Ch. 97.—Marriages. Every ‘regular ordained minister of the 
gospel residing in this state and in regular standing with that de- 
nomination to which he belongs,’ is empowered to solemnize mar- 
riages in any county in this state, ‘ after having caused the cre- 
dentials of his ordination to be recorded in the office of the clerk 
of the court of common pleas, in the county where he shall 
solemnize any marriage as aforesaid ;’ and ‘every minister, who 
shall solemnize any marriage as aforesaid, shall return a certified 
copy of his record of the same to the clerk of the town in which 
said marriage may be solemnized, within thirty days thereafter.’ 

Ch. 91.—Mortgages, §c. of personal property. Sec. 1. When- 
ever ‘any personal property, not exempt by law from attachment, 
shall be mortgaged, pledged, or subject to any lien created by 
law,’ the mortgagee, &c. may be summoned into court, by the 
process provided by the act passed July 3, 1829, directing pro- 
ceedings against trustees of debtors, as the trustee of the mort- 
gagor, &c.; and if it shall appear that the property was mort- 
gaged, &c. to secure the payment of a debt or the performance of 
any other contract or condition, and that the mortgagor, &c. has 
any subsisting right to redeem the same, by the payment of the 
debt or performance of such contract or condition, the court may 
order, that, on payment or tender of such debt or on the perform- 
ance of said contract or condition by the plaintiff within such 
time as the court may order, the person so summoned shall deliver 
over the property to the attaching officer, to be held by him in 
the same manner as if it had been attached on mesne process, 
and that ‘on default thereof he shall be charged as the trustee of 
the principal debtor to the amount of such property.’ 
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Sec. 2. It shall be lawful to take on mesne process or execu- 
tion any personal property mortgaged, pledged, &c., not exempt 
by law from attachment, as the property of the mortgagor, pledgor, 
&c., unless the title of the mortgagee, pledgee, &c. thereto shall 
have become absolute; but ‘the person for whose benefit such 
property shall be taken shall first pay or tender to the mortgagee, 
&c. the full amount for which such property is held.’ The offi- 
cer who shall sell any property taken by him under the provisions 
of this act, shall apply the proceeds of such sale, after deducting 
his fees, &c., to the payment of the sum so paid or tendered to 
the mortgagee, pledgee, &c., in redemption of said property and 
interest thereon from the time of such payment or tender, and 
the residue shall be applied to the payment of the judgment of the 
plaintiff. 

Sec. 3. Every mortgagee, pledgee, &c. of personal property, upon 
demand in writing being made by any person who may be desirous 
of attaching such property on mesne process or execution for any 
debt due to him from the mortgagor, &c., shall render in writing 
upon oath a true account of the amount due on the debt secured 
by the mortgage, &c.; and if he shall, unreasonably, neglect to 
render such account, and shall receive from the person attaching 
said property, more than is justly due to him, on account of the 
debt secured by the mortgage, &c., he ‘ shall be liable to refund 
such excess, with interest thereon at the rate of twelve per cent. 
per annum, to be recovered by an action for money had and re- 
ceived.’ 

Ch. 107.—Poor Debtors. When any person shall be arrested 
or imprisoned on execution, he shall be discharged from such 
arrest or imprisonment upon giving bond to the creditor with 
sufficient sureties conditioned that he shall, within one year from . 
the day of his arrest, actually take the oath for the relief of poor 
debtors, or in default thereof surrender himself to the creditor, in 
the manner prescribed by law; if the condition is broken, the 
creditor may put the bond in suit, and shall recover his debt, 
damages and costs, with officer’s fees and ten per cent. interest 
from the time of the arrest; and when ‘any person shall be arrest- 
ed or committed on execution founded on such bond, he shall 
remain in close confinement in the common gaol, and shall not 
be discharged on giving bond as herein provided.’ If any person 
having given bond as aforesaid, shall not within one year from 
the day of his arrest, take the oath for the relief of poor debtors, 
or be otherwise discharged, he shall, on the day next after the 
expiration of the said year, surrender himself to the keeper of the 
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gaol in the county where he was originally arrested, and remain 
at the gaol from twelve o’clock at noon till three, on said day; 
and the creditor may cause him to be arrested and committed to 
gaol, where he shall remain in close confinement, and shall not 
again be discharged on giving bond as provided by this act. No 
female ‘shall be arrested either on mesne process or on execution 
founded upon contract.’ In ‘all actions of trespass or trespass on 
the case, where the cause of action has arisen from the wilful and 
malicious act or neglect of the defendant,’ the court or justice 
shall cause a certificate thereof to be made on the back of the 
execution issuing in such action; and the defendant shall not be 
discharged from arrest or imprisonment on giving bond as afore- 
said ; nor shall he be entitled as a matter of right to be discharged 
upon taking the poor debtor’s oath; but he may, if the justices 
or commissioners think proper, be discharged upon taking the 
oath, upon such terms as they may think the case requires. 

Ch. 102.—Students of Colleges. ‘All laws and parts of laws 
of this state, so far as they go to exempt students of colleges, that 
are twenty-one years of age and upwards, from the performance 
of military duty,’ are repealed. But if any student shall apply in 
writing to either of the selectmen or town clerk, of the town where 
the college is situated, five days prior to the annual town-meeting 
and request to have his name struck from the list of voters in 
such town, he shall be exempted from the performance of military 
duty, and from taxation in such town, for that year. 

Taxes. Acts were passed authorizing selectmen to tax the 
rateable estate of legatees and wards, in the hands of executors, 
administrators, trustees and guardians; to establish the rates, 
‘at which polls and rateable estate shall be assessed in making 
direct taxes;’ and to ‘establish a new proportion for the assess- 
ment of public taxes among the several towns and places’ in the 
state. 

From the list of private acts published in the pamphlet contain- 
ing the public acts, it appears that five manufacturing companies, 
three academies, two banking companies, a mechanics’ associa- 
tion, three bridge companies, &c. were incorporated. An act 
was also passed to incorporate the Boston and Ontario Railroad 
Company. 
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MASSACHUSETTS. 


The legislature of Massachusetts, at the January session of 1833, 
passed two hundred and twenty-two acts; of which, one hundred 
and six are acts establishing new corporations. 

Ch. 194.—Aclions, parties to. At any time before issue joined, 
on a plea of non-joinder of a party as defendant in any action 
founded on debt or contract, the plaintiff may, on motion, on such 
terms as the court shall prescribe, be allowed to amend his writ, 
by inserting the name of any other persons as defendants; and a 
new writ, containing the amended declaration, or such part 
thereof as the court shall direct, shall be issued against the de- 
fendants named therein, ‘ returnable at such time as the court 
shall direct, not less than the time required by law for similar 
process ;’ and the clerk of the court or justice of the peace, issuing 
the same, shall certify thereon the names of the defendants upon 
whom service has not been made, and service shall be made on 
such defendants only ; ‘and the same proceedings shall be had 
on said amended writ, as if the same had been the original writ 
issued in the action, saving, however, to the plaintiff the benefit 
of any attachment, indorsement or security had upon the service 
of the first writ.’ 

Academies, §c. Seven academies and three ‘ female semina- 
ries’ were incorporated; the academies are to be established in 
Westminster, Dracut, Edgartown, Tisbury, Shelburne, Randolph, 
and Bernardston; the seminaries, in Tewksbury, Charlestown, and 
Boston. 

Ch. 89.—Auction tax, In lieu of all duties heretofore imposed 
on sales by auction, of shares in the corporate property of turn- 
pike road, bridge, canal, railroad, and railway companies, and in 
incorporated athenzums and libraries, there is to be paid one 
tenth of one per cent. on the amount of such sales. 

Ch. 166.—Assessors of taxes. The assessors of towns and 
districts are not to be responsible for the assessment of any tax 
upon the inhabitants of any school district, when the clerk thereof 
‘ shall have certified to said assessors, that such tax was voted to 
be raised at a legal meeting of the inhabitants of such school dis- 
trict; but the liability, if any, shall rest solely with said school 
district ; and the assessors shall be responsible only for their own 
integrity and fidelity.’ 

Aliens. See Probate Court. 
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Ch. 206.—Banks and Banking. If any person shall ‘ issue or 
pass any note, bill, order or check, other than foreign bills of 
exchange, the notes or bills of some bank incorporated by the 
laws of this commonwealth or by the laws of the United States, 
or of some one of the United States, or by the laws of either of 
the British Provinces in North America, with the intent that the 
same shall be circulated as currency,’ he is to forfeit for every 
such offence $50, to be recovered by indictment, to the use of 
the state, or by an action of debt to the use of any person who 
shall first sue therefor. 

Fourteen banking companies were incorporated, the aggregate 
capital stock of which amounts to $3,250,000; of these four are 
to be established in Boston, and one in each of the following 
towns, to wit, Newburyport, Lynn, Wareham, Northampton, 
Hingham, Framingham, Duxbury, Ipswich, Worcester, and 
Roxbury. Six banks were allowed to increase their capital 
stocks by sums amounting in the whole to $459,000. The 
Weymouth and Braintree Institution for Savings, and the Savings 
Bank for Seamen in Boston, were also incorporated. 

Bridges. Companies were incorporated for the purpose of 
building bridges over Mill Creek in Dorchester, and over Bass 
River. 

Ch. 219. An act was passed in relation to Warren Bridge. 

Sec. 1. The toll for passing this bridge ‘is continued and 
established until the last day of the first session of the next gen- 
eral court;’ the governor is to place toll-gatherers to collect the 
toll, and the money received is to be paid into the state treasury. 

Sec. 3. The sheriff of Suffolk, upon being thereto required by 
a warrant from the governor, is ‘to deliver to any agent or agents 
of the commonwealth peaceable possession of said bridge.’ 

Sec. 4. The governor is authorized to assume, in behalf of the 
state the defence of the suit now pending against the proprietors 
of Warren Bridge and others, in the Supreme Court of the United 
States. 

Sec. 5. The governor and council are empowered ‘to settle 
with the proprietors of the Warren Bridge for the tolls heretofore 
received’ by them, allowing to them the expenses necessarily 
incurred in defending the suit above mentioned, and such other 
expenses as they have been by Jaw authorized to incur. 

Sec. 6. If the proprietors, upon being required by the governor, 
neglect to present and settle their accounts, the supreme court, 
upon the application of the attorney-general, are to examine the 
accounts, or to appoint auditors for that purpose, who shall make 
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report to the court, and finally to determine what sum, if any, is 
due from them to the state, and to decree payment thereof; but 
if the proprietors, within thirty days from the passage of this act, 
shall give to the treasurer of the state good security for the col- 
lection of the tolls by them, until the time fixed for the expiration 
of the act, and for the payment of all sums of money received by 
them ‘ beyond the amount authorized to be received and retained ’ 
by them by St. 1827, c. 127, ‘ for suitable care of said bridge, and 
for the subsequent delivery’ of the bridge to the agent of the state, 
‘the third and fourth sections of this act, and so much of the first 
section as relates to the collection of toll, and so much of the sixth 
section thereof as relates to the settlement of the accounts of said 
proprietors by the supreme judicial court, shall not take effect.’ 

Sec. 7. If the proprietors so retain possession of the bridge, the 
expenses to be incurred by them are not to exceed $3000, ‘ unless 
the governor, with the consent of the council, shall authorize such 
excess.’ 

Ch. 193.—Charcoal, admcasurement of. In the sale of char- 
coal, it is to be measured in boxes of the following capacities, viz. 
two bushels, five busliels, ten bushels, and twenty bushels; and 
the boxes are to be first duly sealed ; in case of violation of this 
act, the offender forfeits one dollar for each offence, to the use of 
him who shall sue for the same. 

Coal Companies. ‘Two companies were incorporated for the 
purpose of mining and vending coal: the Lycoming Coal Com- 
pany, with a capital of $600,000; and the Boston and Norwegian 
Coal Company, with a capital of $250,000. 

Ch. 68.—Congressional Districts. An act was passed to divide 
the state into twelve districts for the choice of representatives in 
Congress, and to prescribe the mode of electicn. 

Ch. 9.—Convicts, Poor. Sec. 1. Any two justices of the 
quorum, in any county except Suffolk, may liberate from prison 
any poor convict within the county for which they are commis- 
sioned, if it appear that he has continued in prison, for three 
months, ‘ for fine and costs only,’ and that he has no property 
‘wherewith to discharge said sentence;’ and they may issue their 
order to the sheriff to that effect. 

Sec. 2. The St. 1799, c. 7, and the several acts in addition 
thereto, are repealed. 

Ch. 49.—Corporations. Whenever, by reason of the death, 
absence, refusal to act, or other legal impediment of the officers of 
any corporation, there shall be no person authorized to call or 
preside at a legal meeting thereof, any justice of the peace ‘in 
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the county where the corporation is situated’ is authorized, on 
the written application of five or more of the proprietors, or other 
legal members thereof, to issue a warrant to either of said pro- 
prietors or members directing him to call a meeting of said corpo- 
ration, ‘ by such time and mode of notice as had been previously 
required by law,’ and also directing such person, if there be no 
officer present legally authorized to preside at such meeting, to 
preside thereat until a clerk shall be duly chosen and qualified ; 
and said meeting, when duly organized, may elect officers to fill 
vacancies, and ‘ act upon such other business as may now by law 
be transacted at regular meetings of a corporation.’ 

Ch. 83. The mode of calling the first meeting of all corpora- 
tions, ‘unless otherwise specially provided for,’ shall be by a 
notice, setting forth the time, place and purposes of the meeting, 
signed by any one or more of the persons named in the act of in- 
corporation, and seven days at least previously to the meeting, 
delivered to each member, or published in some newspaper in the 
county where the corporation may be established, or if there be 
no newspaper in the county, then in some adjacent county; but 
the notice of the first meeting of religious societies may be affixed 
to some conspicuous part of their meeting-houses. Nothing in 
this act is to affect any existing provisions of law on this subject. 

Ch. 124. ‘ Whenever any process shall be commenced, which 
shall by law be required to be served upon any manufacturing 
corporation, bank, or insurance company,’ the service thereof may 
be made upon the clerk of such manufacturing company or upon 
their agent or other officer having charge of their business at their 
manufactory, or upon the cashier of such bank, or the secretary 
of such insurance company, respectively, not less than fourteen 
days before the sitting of the court to which the same shall be 
returnable. 

Ch. 176. By this act it is provided that all petitions for acts 
of incorporation for canal, railroad, or turnpike road companies, 
shall be accompanied by plans of the proposed route, profiles of 
the land proposed to be taken, embankments and cuttings, and a 
report of the character of the soil, estimated expense of the work, 
&c. The plans are to be drafted on a horizontal scale of eighty 
rods to an inch, and on a perpendicular scale of fifty feet to an 
inch, and shall also exhibit the true and magnetic meridian; they 
are to be retained in the state library. 

Ch. 88.—County Commissioners, petitions to. No ‘petition for 
a jury to alter or discontinue any highway, or to estimate damages, 
or for a committec, if the same is or shall be agreed upon,’ shall 
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abate by the death of the petitioner; but his executor or adminis- 
trator, or the heirs or devisees, ‘ if they shall be the persons in in- 
terest,’ shall be permitted to prosecute such petition; and if there be 
more than one petitioner, and the executors, &c., of the deceased 
petitioner, shall neglect to appear after notice, the surviving peti- 
tioner or petitioners may prosecute the petition to effect; ‘and 
none of their rights or interests shall in any way be affected or 
impaired by such decease or neglect.’ 

Ch. 102.—Elections. The several collectors of state and 
county taxes, in the several towns and districts of the state, are 
required, in February and October in every year, to return to the 
selectmen a list of all persons from whom they shall have received 
payment of any state or county tax, subsequently to the time of 
making the next preceding return; and the selectmen are to post 
up lists of voters, ten days at least before the second Monday of 
November, annually, in the same manner as they are now requir- 
ed to post up lists, ten days before the first Monday in March. 

Ch. 141. Sec. 1. The selectmen and clerks of the several 
towns, &c., and the mayor and aldermen of Boston are to ‘make 
and seal up a separate list of the persons voted for as governor, 
lieutenant governor, counsellors and senators, and representatives 
in Congress, and transmit the same’ to the secretary of state, or to 
the sheriffs of their respective counties; when the lists are received 
the seals are not to be broken, until they are delivered to the two 
branches of the general court or to the executive authority. 

Sec. 2. Selectmen, before entering on the execution of their 
official duties, are to take an oath or affirmation before a justice 
of the peace or the clerk of the town or district, @hat they will 
faithfully ‘discharge those duties respecting all elections;’ and 
a certificate of such oath or affirmation is to be recorded in the 
town or district records. 

Sec. 3. The Statute 1806, c. 26, is repealed. 

Ch. 134.—Escape. No sheriff, deputy sheriff, coroner, con- 
stable, or deputy jailor, shall be liable to be sued in an action of 
debt, ‘for any escape, voluntary or negligent, permitted or suf- 
fered.’ 

Ch. 135.—Farm School. An act was passed incorporating the 
proprietors of the Boston Farm School, ‘ for the education and 
reformation of boys, who, from the loss of their parents or other 
causes, are exposed to extraordinary temptation and are in danger 
of becoming vicious or useless members of society ;’ the corpora- 
tion is authorized to purchase a farm at any place within ten 


miles of Boston, to hold real and personal estate not exceeding in 
value $100,000, &c. &c. 
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Ch. 197.—Ferry Company. The Winnisimmet Company was 
-incorporated and empowered ‘to purchase and hold any ferry or 
ferry rights, between Boston and Chelsea,’ to construct wharves, 
&c. suitable for steam boats and other vessels which may be used 
on the ferry, &c.; the capital stock of the company is not to ex- 
ceed $500,000. 

Ch. 44.—Fire Department, Charitable Association of the Salem. 
An association under this name was incorporated, for the purpose 
of affording relief to such of their members as may receive injury 
in the discharge of their duties, or to their families in the event 
of their decease. 

Ch. 222.—Forgery and Counterfeiting. Sec. 1. If any person 
shall bring into, or shall have in his possession within this state, 
any counterfeit bill or note, in the similitude of the bills or notes 
payable to the bearer thereof, issued by any bank, ‘ which shall 
purport to be established’ in any foreign state, ‘for the purpose of 
rendering the same current as true,’ knowing it to be counterfeit, 
he shall be punished by solitary imprisonment for a term not ex- 
ceeding three months, and by confinement afterwards to hard 
labor for a term not exceeding three years, or by fine not exceed- 
ing $1000 and imprisonment in the common gaol, not exceeding 
one year, according to the aggravation of the offence. 

Sec. 2. If any person shall ‘engrave, form, make or mend’ 
‘ any plate, paper, rolling press, or other tool,’ designed for forging 
any such bill, or shall have them in his possession for that pur- 
pose, he is liable to the same punishment, except that the fine 
in this case is not to exceed $500. 

Sec. 3. In@ll prosecutions for offences described in the first 
section, the testimony of the president or cashier of any such bank 
may be dispensed with, and the testimony of other witnesses is to 
be admitted. 

Ch. 30.—Guardians. Judges of probate are authorized to 
appoint guardians to persons residing on lands not included in 
apy incorporated towns; and the duties now required of selectmen 
relative to the appointment of guardians, are to be performed by the 
assessors of the several districts and tracts of unincorporated land, 
if there are assessors thereof; and if there are no assessors, by 
the selectmen of the oldest adjoining town in the same county. 

Gunpowder. Acts were passed to regulate the storage, &c. of 
gunpowder in Boston and Lowell. 

Ch. 110.—Highways. The provisions of statute 1818, c. 121, 
are extended to all the towns and districts of the state. 

Ch. 147. Sec. 1. The county commissioners of any county 
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are authorized, on application to them made, to establish the 
whole or any part of any turnpike road lying in such county, 
as a common highway, whenever, in their judgment, the com- 
mon convenience and necessity shall require the same; pro- 
vided the assent of the turnpike corporation and of the towns 
through which it passes, be given thereto. 

Sec. 2. ‘The county commissioners are to have power to allow 
to the corporation reasonable damages, to be paid out of the 
county treasury; but a part of the damages, not exceeding one 
half, is to be paid into the county treasury by the towns, &c. 
through which the road passes, in proportion ‘to the length of way 
in any town, &c., and the advantages to be derived’ by it there- 
from. ; 

Sec. 3. Whenever a turnpike road shall be so established as a 
common highway, all the rights and obligations of the turnpike 
corporation, in relation thereto, are to be of no effect. 

See County Commissioners. 

Ch. 50.—IJndorsement of Writs, &c. Sec. 1. So much of the 
11th section of statute 1784, c. 28, as relates to the indorsement 
of writs, is repealed. 

Sec. 2. All ‘original writs, writs of error, scire facias, or review, 
bills in equity, libels for divorce, petitions for partition, mandamus, 
certiorari, new trial, review, or for a sale by mechanics and others, 
having by law a lien upon any buildings or land,’ if the plaintiff 
or petitioner is not an inhabitant of the state, shall, before they 
shall be entered, be indorsed by some responsible inhabitant of 
the state, ‘either by himself, or his agent or attorney.’ 

Sec. 3. If during the pendency of any of the processes afore- 
said, the plaintiff or petitioner remove out of the state, the court, 
on motion, shall order him, to procure such indorser; and if an 
indorser of any of the processes aforesaid, shall, during the pen- 
dency thereof, remove out of the state or become insufficient to 
respond, and the plaintiff or petitioner shall not then have become 
an inhabitant of the state, the court shall, on motion, order such 
plaintiff or petitioner to procure a responsible new indorser ; if the 
plaintiff or petitioner fail to comply with such order in either of 
the cases aforesaid, the process is to be dismissed. 

Sec. 4. The court may, at their discretion, on motion of the 
plaintiff or petitioner, permit the name of any indorser to be 
struck out, and a responsible new indorser substituted therefor. 

Sec. 5. In case of the avoidance or inability of the plaintiff or 
petitioner, the indorser of such process is to be liable for the costs 
to the defendant, respondent, trustee, assignee of such trustee who 
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shall become a party thereto, and to any subsequent attaching 
creditor, who may be admitted to defend against the same. 

Ch. 145.—Insurance Companies. Where an insurance com- 
pany heretofore incorporated has expired by the limitation of its 
charter, any stockholder, or the legal representative of any stock- 
holder, may apply to the supreme court, for the appointment of 
two or more trustees, to settle the affairs of the company, with 
power to prosecute and defend and to appoint agents under them. 
And the supreme court is to have jurisdiction in chancery of such 
application and of all questions arising under such trust. 

Eight insurance companies were incorporated, whose united 
capitals amount to $1,000,000; of these, two are to be established 
in Lynn, three in Boston, one in Plymouth, one in ‘Taunton, and 
one in New Bedford. Five mutual insurance companies were 
also incorporated. 

Ch. 71.—Hopkinton Lands. An act was passed providing that 
the records of the lands in Hopkinton and Upton lately belonging 
to the Hopkins donation, shall be kept in the registry of deeds of 
Middlesex. 

Ch. 148.—Lotteries. Sec. 1. If any person make, sell, or offer 
for sale, or have in his possession with intent to sell, &c. or aid 
in the sale of, any ticket or part thereof, &c. in any lottery not 
authorized by the laws of the state, or shall draw or aid in draw- 
ing or managing any such lottery, or shall knowingly suffer the 
selling any such lottery ticket or the drawing or managing any 
such lottery in any building owned, rented or occupied by him 
within this state, or shall knowingly permit ‘ any lottery ticket or 
part thereof to be rafiled for or won by throwing dice’ in any 
building owned, &c. by him in this state, he shall forfeit not less 
than $100 nor more than $2000, one half to the use of the state, 
the other half to the use of the person prosecuting therefor; and 
if any person arrested for an offence under this section, and con- 
victed thereof, shall, after such arrest, commit either of the 
offences aforesaid, he shall, in addition to the forfeiture aforesaid, 
‘be sentenced, for every subsequent offence, to labor in the house 
of correction, or to the common gaol, if tried in any county where 
no house of correction shall have been established, for a term of 
time not less than three months nor more than twelve months.’ 

Sec. 2. If any person advertise or cause to be advertised for 
sale any ticket, &c. in any lottery not authorized by the laws of 
this state, or ‘ shall exhibit any sign, symbol, or other emblematic 
representation of a lottery, or of the drawing of a lottery, or in any 
way indicating where any such lottery ticket, &c. may be pur- 
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chased,’ or shall in any manner entice others to purchase any 
such lottery ticket, &c. he shall forfeit, for every such offence, 
not less than $30, nor more than $100, one half of the fine for the 
use of the state, the other half for that of the person prosecuting 
therefor. 

Sec. 3. If any person ‘ make, sell, or offer for sale in this com- 
monwealth, any fictitious lottery ticket, &c. or any ticket, &c. in 
any fictitious or pretended lottery, knowing such ticket or lottery 
to be fictitious, or in any lottery net authorized by the legislature 
of one of the United States, knowing the same not to-be so author- 
ized, or shall have in his possession, with intent to sell, any such 
fictitious ticket, &c. knowing the same to be fictitious, he shall 
on conviction be punished by confinement to hard labor in the 
state prison for not less than one year nor more than three. 
‘Upon the trial of any prosecution for the offences described in 
this section,’ any ticket, &c. which the defendant shall have been 
proved to have sold, &c., shall be deemed to be fictitious, unless 
the defendant shall prove that when it was sold, &c. by him, it 
was a genuine ticket, &c. in a lottery authorized by the legisla- 
ture of one of the United States, undrawn at the time of the sale, 
&c. And any person who shall prosecute to conviction any one 
who may have committed any of the offences described in this 
section, shall be entitled to receive from the state treasury $50 
for every such conviction, provided that the judge shall certify 
that such person is entitled to such reward. 

Sec. 4. Upon complaint, justices of the peace, or of any police 
court, are to issue warrants for the apprehension of offenders 
against this act, and if they see cause, to bind them over, &c. 

Sec. 5. All money drawn and received by any inhabitant or 
resident of this state upon any lottery ticket, &c. purchased therein, 
is forfeited to the state, and may be recovered for the use of the 
state, by information, or it may be recovered by an action for 
money had and received, in the name of the commonwealth, by 
any attorney thereof. 

Sec. 6, All acts heretofore passed for the regulation and sup- 
pression of lotteries, are repealed, ‘except in so much as they:may 
affect actions, &c. that may have been commenced.’ 

Lunatic Hospital. An act was passed, regulating the removal 
of insane persons to this hospital. 

Ch. 95. The judges of probate, in the several counties, except 
Suffolk, and the judge of the municipal court, are authorized to 
commit to the hospital ‘any lunatic, who in their opinion is so 
furiously mad as to render it manifestly dangerous to the peace 
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and safety of the community, that such lunatic should continue at 
large;’ and ‘no tribunal other than the judicial officers herein 
before mentioned, and the supreme court and common pleas are 
to have power to order the commitment of any lunatic to said 
hospital.’ 

Ch. 55.—Lands in Maine. The statute passed March 16, 
1831, providing for investing the funds derived from the sale of 
eastern lands, is repealed. 

Land Companies. 'The South Cove Corporation was incorpor- 
ated with power to hold real estate to the value of $ 1,000,000, 
and personal estate to the value of $ 100,000; the corporation is 
authorized to purchase land, wharves and flats, lying in and near 
the South Cove in Boston, for the purpose of filling up the flats 
and furnishing land for depots for the Providence and Worcester 
railroads, &c. The East Boston Company was incorporated for 
the purpose of improving Noddle’s Island in Boston Harbor; the 
real and personal estate of the corporation is not to exceed $500- 
000. The Mount Washington Association was incorporated and 
authorized to hold a tract of land in South Boston called Mount 
Washington, to construct dams, docks and wharves, &c.; it is 
empowered to hold real estate to the value of § 500,000, and per- 
sonal estate to the value of $ 100,000. 

Manufacturing Corporations. Nineteen manufacturing com- 
panies were incorporated; the aggregate capital stock which they 
are authorized to hold amounts to $2,825,000. Four of these 
are designed for the manufacture of paper; one for the manufac- 
ture of india rubber cloth, &c. at Roxbury; one for the manufac- 
ture of fancy articles of morocco, wood, shell, pearl, &&c. in Boston ; 
one for the manufacture of britannia ware in Taunton; one for 
the purpose of manufacturing and selling gas in Lowell; &c. &c. 
The ‘ Ixion Black Lead Factory’ was incorporated for the pur- 
pose of procuring black lead from a mine in Sturbridge, and man- 
ufacturing black lead melting pots, &c. 

See Steam Coach Company. 

Married Women. See Widows, &c. 

Ch. 120.—Mill Corporation. The Boston and Roxbury Mill 
Corporation is required, on or before February 1, 1834, to com- 
mence building a dam from Boston to South Boston, &c. and to 
complete the same within two years from that time; in case of 
failure to comply with either of these requisitions, the right con- 
ferred on the corporation to build such dam is forfeited. 

Mechanics’ Associations, &c. 'The New Bedford Mechanics’ 
Association was incorporated, for the purpose of constructing an 
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edifice for lecture rooms, libraries, &c. The South Reading 
Mechanic and Agricultural Institution and the Malden Agricul- 
tural and Mechanics’ Association were incorporated, for the pur- 
pose of encouraging agriculture and the mechanic arts, and reliev- 
ing the distresses of unfortunate mechanics and their families. 

Ch. 201.—Mortgages. Sec. 1. The proviso in the first section 
of St. 1821, c. 85, is repealed. 

Sec. 2. Whenever a bill in equity shall be brought for the re- 
demption of a mortgage, as provided in that statute, the plaintiff 
shall pay to the defendant his costs, unless it shall appear to the 
court that the mortgagee or other defendant has refused or unrea- 
sonably neglected, when thereto requested, to render a true 
account of the money due on the mortgage, of the rents, expenses 
of repairs, &c. or has otherwise by his default prevented the 
plaintiff from performing the condition of the mortgage before the 
commencement of the suit. 

Musical Society, &c. ‘The Boston Musical Professional Society 
and the Boston Academy of Music were incorporated. 

Naval Benevolent Association. An act was passed to incorpo- 
rate the United States Benevolent Association ‘ for the purpose of 
affording relief to the widows, orphans, parents, or maiden sisters 
of the members of said association, and such other persons as 
said association may from time to time deem entitled to its assist- 
ance.’ 

Ch. 215.—Oils. An act was passed to prevent fraud in the 
sale of oils. 

Police Courts. Acts were passed to establish police courts in 
Lowell and Newburyport. 

Ch. 100.—Probate Court. After the decease of any alien 
intestate, in this state, leaving no widow or next of kin therein, 
administration of his goods and estate shall, within thirty days, be 
granted to the consul or vice consul who shall have been duly 
appointed for the state by the government in which such alien 
shall have been born, and recognised as such by the President. 
After the expiration of the thirty days, in case the consul and vice 
consul neglects to take out letters of administration, the judge of 
probate may commit administration of such estate to some one or 
more of the principal creditors, and, in case of their refusal or 
neglect, to such other person as the judge shall think fit. 

Ch. 189. Sec. 1. In all cases in which, ‘through mistake, 
accident, or unforeseen cause,’ a person has been or shall be 
‘ prevented from prosecuting his or her claim to the commission- 
ers of insolvency on any estate duly represented insolvent, within 
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the time limited by law for the presentation of claims against such 
estate,’ the judge of probate may, upon the petition of such person, 
and notice to the executor or administrator, authorize the executor 
or administrator to pay the claim; and in case of his neglect or 
refusal, the judge may empower the claimant to institute a suit at 
common law for the recovery of the same, to be prosecuted in the 
same manner as if the estate had not been represented insolvent. 

Sec. 2. In any suit brought by virtue of the provisions of this 
act, such executor or administrator may prove, under the general 
issue, ‘ that he has fully administered on said estate, or that there 
is only sufficient remaining to pay the said claim in part;’ and if 
it shall be necessary, in order to ascertain the amount of the pro- 
perty so remaining, that the same should be sold, the court are to 
continue the suit until the sale can be made. 

Sec. 3. This act is not to extend to any case, where such estate 
shall prove to be insolvent, or where the petition is not presented, 
and notice thereof given within four years from the granting of 
administration on sia estate ; and such petition and notice shall 
be deemed to be the commencement of a suit within the meaning 
of the second section of the act passed February 14, 1792. 

Phrenology. 'The Boston Phrenological Society was incorpo- 
rated ‘ for the purpose of investigating the science of Phrenology 
and its bearing on the physical, intellectual and moral character 
and condition of man, and of rendering it available, if it may be, 
to the improvement of individuals and society.’ 

Chs. 63, 125.—Recognisances, sureties of the peace, &c. Sec. 
1. Whenever any person is brought before a justice of the peace 
on articles of the peace exhibited against him, the justice may 
require him to find sureties of the peace for a fixed time, not ex- 
ceeding six months, in every case where by law such sureties can 
be required ; and may commit such person, for such fixed time, 
unless he shall find such sureties; but such person on giving 
such sureties for the mean time, may appeal to the common pleas 
from the order of the justice. 

Sec. 2. No justice shall order any person, against whom articles 
of the peace shall be exhibited, to appear at the next court of 
common pleas, unless such person shall be reasonably suspected 
to be guilty of an offence demanding the cognisance of that court, 
in which case the justice, in binding over such person, may re- 
quire of him sureties of the peace, for his good behavior in the 
mean time. 

Sec. 3. This act is not to extend to Suffolk. 

Ch. 216. In all cases where a city, town, parish, or precinct 
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shall be required by law to enter into a recognisance, the mayor 
and aldermen of the city, the selectmen of the town, and the 
assessors of the parish or precinct, respectively, may, by an order 
or vote, authorize any person to enter into such recognisance in 
behalf of such city, &c. which shall be binding upon such city, 
&c. and upon the property of such city, &c.; and no surety shall 
be required in such recognisance. 

Railroads. An act was passed to establish the Andover and 
Wilmington Railroad Corporation, for the purpose of constructing 
a railroad from Andover to the Lowell railroad in Wilmington. 
The Western Railroad Corporation was incorporated and author- 
ized to construct a railroad from the western termination of the 
Boston and Worcester Railroad to Springfield, and thence to 
the western boundary of the state, towards the’ Hudson river, or 
to any other railroad which may be constructed leading from 
any part of the county of Berkshire to the Hudson. An act was 
also passed to incorporate the Worcester and Norwich Railroad 
Company, with power to construct a railroad leading from Wor- 
cester to any point in the southern boundary of the state, within 
the towns of Webster or Dudley in the direction of Norwich in 
Connecticut. 

A general act was passed to define the rights and duties of 
railroad corporations in laying out their roads, &c.; it also pre- 
scribes the mode of transferring shares. 

Religious Societies. Nineteen religious societies wereincorpo- 
rated. 

Ch. 74.—Schools and School Districts. Whenever, at any 
meeting of a school district, a clerk of such district shall be chosen, 
and no justice of the peace shall be present to administer the oath 
required by law, the moderator of the meeting is authorized to 
administer the same. 

Ch. 133. The school committee appointed in pursuance of the 
fifth sectiom of the statute passed March 10, 1827, are required to 
perform all the duties in relation to the school ‘ which by said act 
is to be kept in every city, town or district containing five hun- 
dred families or householders,’ and in relation to the school house, 
which the prudential committee is authorized by that act to per- 
form, in each school district. 

Ch. 209.—Sheriffs. Sheriffs are authorized to appoint special 
deputies in any of the counties of the state, to execute those duties 
only which deputy sheriffs are empowered to perform by St. 1820, 
c. 52. 

Ch. 200.-—Slaughtering Cattle. An act was passed to regulate 
the slaughtering and weighing of beef cattle. 
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Ch. 67.— State Prison. An act was passed to increase the 
salaries of the watchmen and of the overseer of the stone depart- 
ment, at the State Prison, &c. 

Ch. 11.—Steamboat Company. The Nantucket Steamboat 
Company was incorporated, for the purpose of running a steam- 
boat and two other vessels between that island and New Bedford. 

Ch. 96.—Steam Coach Company. The North American Steam 
Coach Company was incorporated, with a capital of $100,000 ; 
its object is to purchase and construct steam carriages, to be used 
upon common roads ‘ or any other.’ 

Ch. 171.— Trustee Process. Any party who may be author- 
ized to sue out an original writ, returnable to the supreme court, 
for the recovery of any sum of money, shall be entitled to the 
benefit of the provisions in the several acts concerning the trustee 
process; and an original writ may be issued under the seal of the 
supreme court. 

Ch. 22.— Turnpike Corporations. An act was passed provid- 
ing a mode of calling meetings of such corporations, when the 
regular meeting may have been omitted. 

Ch. 168.— Whaling Company. The Naumkeag Wharf and 
Whale Fishery Company was incorporated, to be established in 
Salem. 

Wharves. Thirteen acts were passed authorizing the construc- 
tion and extension of wharves, &c. 

Ch. 40.— Widows and Married Women. Whenever any widow 
shall waive the provision made for her in the will of her deceased 
husband, the judge of probate may make to her such allowance 
from the personal estate of the testator, as he is now authorized 
to make to widows of persons deceased intestate. 

Ch. 127. ‘When any married man has heretofore absented, 
or may hereafter absent himself’ from the state, abandoning his 
wife, without sufficient provision for her support, the supreme 
court may, upon her application, authorize any person hoiding 
money or other personal estate, to which her husband may be en- 
titled in her right, to pay or deliver the same or any part thereof 
to her; and her release or discharge shall be as valid as if made 
by the husband. 

















DIGEST OF RECENT DECISIONS. 





Principal Cases in PICKERING’S REPORTS. Vol. X. 

ABATEMENT. 

(Other action pending.) <A plea, that before the action was 
commenced, the same plaintiffs impleaded the same defendant 
for the same cause of action, in a court of another state, in an 
action which is still pending, (without averments showing the 
jurisdiction of the court of such state over the subject and over 
the persons of the parties,) is not a good plea in abatement. 
Newell v. Newton, 10 Pick. 470. 

ACTION. 

(Against a bank for not giving a certificate.) An action on the 
case for damages, is a proper remedy against a bank for refus- 
ing to deliver a certificate of ownership to a purchaser of shares 
in the bank. Hussey v. Manufacturers and Mechanics’ Bank, 
10 Pick. 415. 

AMENDMENT. 

(As to the averment of new facts in a bill in equity.) After a de- 
cision upon a plea to the jurisdiction, that a bill in equity be- 
tween members of a manufacturing corporation cannot be sus- 
tained, the Court will not grant the plaintiff leave to amend by 
averring that the corporation had been dissolved; this being 
in effect to make a new and distinct case. Pratt v. Bacon, 
10 Pick. 123. 

APPRENTICE. 

( Liability of guardian on articles of apprenticeship.) An inden- 
ture of apprenticeship states that a mother, as guardian by na- 
ture of her son, who was then over fourteen years of age, binds 


him as an apprentice to the plaintiff, and declares that ‘ the ap- 
prentice his master faithfully shall serve,’ &c. enumerating the 
duties usually required of apprentices by their indentures. 
Then follows a covenant by the plaintiff to instruct and support 
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the apprentice. The indenture concludes, ‘In testimony 
whereof the parties have to this indenture set their hands and 
seals,’ and it is signed and sealed by the plaintiff, the mother 
and the apprentice. It was held, that the mother was not liable 
to an action of covenant for a breach of duty by the apprentice, 
for the language of the indenture was to be considered as only 
pointing out the duties of the apprentice, and not as a covenant 
on the part of the mother. Holbrook v. Bullard, 10 Pick. 68. 

ARBITRATION. 

1. (Interested witness.) Referees may.examine an interested 
witness. Fuller v. Wheelock, 10 Pick. 135. 

2. (Partiality of arbitrator.) Where a party to a cause which 
had been submitted to referees under a rule of court, received, 
previously to the hearing, sufficient notice of the partiality of 
one of the referees to put him on inquiry, but suffered the hear- 
ing to proceed without objection, it was held, that he was pre- 
cluded from afterwards excepting to the report of the referees 


on the ground of such partiality. vx v. Hazleton, 10 Pick. 


275. 


( Construction of agrecment to refer.) Where an action and all 
matters in dispute between the parties, were submitted to 
referees, with authority to settle the rights of the parties and to 
make such special award as the nature of the case might in 
their opinion require, ‘ always having regard to the legal rights 
of the parties,’ it was held that this clause was intended merely 
to prescribe a rule as to the principles upon which the referees 
were to decide, and was not intended to restrain them from 
determining questions of law as well as questions of fact ; and 
consequently that their award was conclusive as well of the law 
as the fact. Bigelow v. Newell, 10 Pick. 348. 
ASSIGNMENT. 

1. (By an insolvent debtor.) In order to maintain an assignment 
by a failing debtor for the benefit of creditors, against an attach- 
ment of a creditor not a party to such assignment, it must ap- 
pear that the assignment was made upon a valuable and adequate 
consideration, and in good faith, to satisfy or secure existing 
debts or to indemnify against subsisting liabilities, and that it 
has been assented to by creditors or sureties whose demands 
are sufficient to absorb the property conveyed; and the burden 
of proof is upon the assignees to show an adequate considera- 
tion for the assignment. Russell v. Woodward, 10 Pick. 408. 

2. (By an insolvent debtor.) Where the assignment was by an 

indenture between the debtor, of the one part, and the trustees 


“* 
“ 
. 
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of the other part, and was not intended to be’signed by the 
creditors, and the trustees were required to make a distribution 
of the property among all the creditors, without preference, in 
proportion to their respective demands, and there was no stipu- 
lation that the creditors should release their demands or take 
upon themselves any onerous condition, it was held neverthe- 
less that the creditors’ assent to the assignment could not be 
presumed. Jb. 

3. (Subject to liens and pledges.) The maker of a note~ which 
was indorsed, made a general assignment of his property in 
trust to pay his debts, which was executed by the holder and 
by the indorser of the note, and which contained a general 
release of all claims against the assignor, ‘ provided that nothing 
contained in the assignment should be construed to impair or 
affect any lien or pledge theretofore created or obtained as 
security for a debt or claim due from the assignor.’ It was 
held, that the security by the indorsement was ‘a lien or pledge’ 
within the meaning of the proviso, and that the release of the 
maker did not discharge the indorser, he having agreed to the 
release by becoming a party to the assignment. Gloucester 
Bank v. Worcester, 10 Pick. 528. 

4. (By an insolvent debtor.) An insolvent debtor made a gen- 
eral assignment of his property, by indenture, to trustees, for 
the payment of his debts, which was executed by the holder 
and by the indorser of a note made by the debtor. The inden- 
ture contained a general release to the debtor, but with a pro- 
viso that it should not impair any collateral security taken by a 
creditor. It was held, that the indorser, having signed the 
indenture, was estopped to say he did not know it contained a 
release of the maker by the holder ; that he was not discharged 
from his liability, having, by executing the indenture, assented 
to the release; and that whether he executed the indenture 
before or after the holder, the effect was the same. Parsons v. 
Gloucester Bank, 10 Pick. 533. 

ASSUMPSIT. 

( By disseisee for trees felled.) A disseisee, until he has regained 
seisin and possession by judgment or entry, has no such inter- 
est in the land as will give him an interest in the trees which 
have been severed therefrom and sold during the continuance 
of the disseisin, and of course he has no such interest in the 
money for which they were sold, as will enable him to main- 


tain assumpsit for money had and received. Bigelow v. Jones, 
10 Pick. 161. 


VOL. X.—NO. XIX. 95 
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ATTACHMENT. 


1. 


i) 


(Share in a crop.) By a parol contract between B and the 
plaintiff, B was to cultivate the plaintiffs land, find part of the 
seed, harvest the crop, and then take one half of it as a com- 
pensation for his labor, and deposit the other half in such place 
as the plaintiff should direct. Before the crop was harvested, B 
absconded, being insolvent. It was held, that B had not such 
an interest in the crop as rendered it liable to attachment for 
his debts. Chandler v. Thurston, 10 Pick. 205. 


. (Types.) Printing types and forms are not tools necessary 


for the trade or occupation of a printer, within the meaning of 
St. 1805, c. 100, and therefore are not exempted from attach- 
ment and execution. Danforth v. Woodward, 10 Pick. 423. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. 


ri) 


(Suit by surety against principal.) Where one signed a note 

as surety, for the benefit of the principal, and died, and the 
note was laid before commissioners of insolvency on his estate 
and was by them allowed, but no part of it was paid by the in- 
testate or his administrators, it was held, that the administrators 
could not maintain an action gainst the principal. Hoyt v. 
Wilkinson, 10 Pick. 31. 


. (Suit by surety against principal.) Where the intestate signed 


a note as principal with another person as his surety, for the 
benefit of the payee, and the payee negotiated it, and the surety 
paid the sum due on it to the indorsee and had the amount 
allowed him by the commissioners of insolvency, it was held, 
that the administrators might bring an action against the payee, 
the payment being considered to have been made by the surety 
as the agent of the intestate or of his administrators. 1b. 


. (Liability of guarantor.) Where a promissory note was paid 


by a surety, the guarantor was held not to be liable to contri- 
bution. Longley v. Griggs, 10 Pick. 121. 

‘ Declaration.) 'The payee of a note declared on it as payable 
to himself, but it appeared to be payable to himself or his order. 
Held, that this was not a material variance. Fay v. Goulding, 
10 Pick. 122. 


. (By a partner for his individual debt.) Where a note given 


by a partner for his individual debt, in the name of the firm, 
was delivered by the payee to the defendant, the other partner, 
to secure it by an attachment in the name of the payee, upon 
the defendant’s guarantying the payment of it, it was held, that 
there was a sufficient consideration for the guarantee ; and that 
as the defendant, at the time of signing the guarantee, knew 
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9. 


for what consideration the note was given, he could not avoid 
the guarantee on the ground that he erroneously supposed him- 
self to be liable on the note. Flagg v. Upham, 10 Pick. 147. 

(Note taken up, and then negotiated.) The defendant and one 
B gave each to the other his negotiable note, of the same date, 
for the same sum, payable at the same time. B raised money 
upon the note given to him, by pledging it to one M, and after 
it became due, the defendant signed another note as surety for 
B, for the purpose of redeeming the first note, and directed B 
to use it for that purpose and return to him the first note. B 
raised money upon the new note, and therewith took up the 
first note, but instead of returning it to the defendant, he nego- 
tiated it to the plaintiff. In an action upon this note by the 
plaintiff against the defendant, it was held, that the note was 
given upon a valid consideration, and that the money paid to 
M was B’s money and not the defendant’s, and therefore that 
B had a right to negotiate the note again and the plaintiff was 
entitled to recover. Eaton v- Carey, 10 Pick. 211. 

(Proof as to time of making a memorandum.) At the bottom 
ofa promissory note on demand, was written the memorandum, 
‘one half payable in 12 months, the balance in 24 months.’ 
Held, that it was competent to either party to the note to prove 
by parol evidence the time when, the person by whom, and the 
circumstances under which the memorandum was affixed to the 
note. Heywood v. Perrin, 10 Pick. 228. 

(Memorandum not to be controlled by parol evidence.) Such 
memorandum being proved to have been affixed to the note be- 
fore it was delivered to the promisee, and so constituting a part 
of the contract, it was held, that the contract was to be con- 
strued according to the written terms; and that parol evidence, 
to show that the stipulation for aterm of credit was provisional, 
namely, if the promisor should remain solvent, was inadmissi- 
ble. Jb. 

(Construction of.) It was also held, that there was not such a 
repugnance between the memorandum and the words ‘on de- 
mand,’ as would invalidate the contract, but that the memoran- 
dum limited the generality of those words. 1b. 


10. ( Release.) The maker of a note which was indorsed, made 


a general assignment of his property in trust to pay his debts, 
which was executed by the holder and by the indorser of the 
note, and which contained a general release of all claims against 
the assignor, ‘ provided that nothing contained in the assign- 
ment should be construed to impair or affect any lien or pledge 
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theretofore created or obtained as security for a debt or claim 
due from the assignor.’ It was held, that the security by the 
indorsement was ‘a lien or pledge’ within the meaning of the 
proviso, and that the release of the maker did not discharge the 
indorser, he having agreed to the release by becoming a party 
to the assignment. Gloucester Bank v. Worcester, 10 Pick. 
528. 

BOND. 

1. (Bail bond.) The defendants sent by mail to B, one of the 
plaintiffs, a bond in which they bound themselves to pay to B 
and K, the other plaintiff, all the money which the plaintiffs 
should be obliged to pay in consequence of becoming bail to 
liberate from gaol a prisoner who was confined on a charge of 
larceny. K declining to recognise, B and a stranger whom B 
promised to indemnify, recognised as sureties for the prisoner, 
and the prisoner having forfeited his recognisances, the whole 
amount of them was paid by Balone. K, by a writing in which 
he recited that he had never become bound for the purposes 
mentioned in the defendants’ bond, assigned all his interest in 
the penalty thereof to B. It was held, that there was a delivery 
of the bond by the defendants, and an acceptance of it by both 
of the plaintiffs, (evidenced by their bringing the action and by 
K’s assignment ;) that it was not of the substance of the bond 
that both of the plaintiffs should become bail or pay money for 
the prisoner, but it was a contract to indemnify both or either, 
according as both or either should pay money in consequence 
of becoming bail; and that the plaintiffs, as they had jointly 
the legal interest in the bond, might maintain a joint action 
upon it for the benefit of B. Bird v. Washburn, 10 Pick. 223. 

2. (Demand on surety.) A previous demand on the surety in < 
bond, is not necessary in order to maintain an action upon it 
against him. Wood v. Barstow, 10 Pick. 368. 

COMMON. 

1. (Injury to right.) In a statute for protecting a beach from 
damage, a clause that any person having ‘ any legal title in any 
part thereof,’ shall be compensated for any injury he may sus- 
tain under the provisions of the statute, is broad enough to cover 
an injury to a right of common in the beach. Thomas v. 
Marshfield, 10 Pick. 364. 

2. (Grant of right.) A grant of a right of common to the inhab- 
itants for the time being (not incorporated) of a certain terri- 
tory, conveys no right to persons who are not inhabitants at the 
time of the grant. 1b. 











1833. ] Digest of Recent Decisions. 201 
CONSPIRACY. 


1. (Acts and declarations of a conspirator evidence against co-con- 
spirator.) 'To make the acts and declarations of a conspirator 
in furtherance of the common object admissible in evidence 
against a co-conspirator, it is sufficient that the conspiracy has 
been proved by a competent witness. The court will not decide 
on his credibility. Commonwealth v. Crowninshield, 10 Pick. 
497. 

2. (Acts and declarations of a conspirator evidence against co-con- 
spirator.) A witness testified that the prisoner said, in the 
presence of the witness and R, that F had offered him a sum of 
money if he would kill W; that the prisoner told I’ he would 
give him an answer at a subsequent time; that the prisoner 
offered the witness a third part of the money, if he would com- 
mit the murder; that R proposed a mode of doing it; that the 
witness declined having any thing to do with it, and then the 
prisoner said he was in jest. In a few days after this conversa- 
tion the murder was actually perpetrated by F. It was held, 
that the proof that the prisoner and R entered into the conspi- 
racy, was sufficient to let in the declarations of R as evidence 
against the prisoner. Ib. 

CONTRACT. 

1. (Reasonable time allowed if no time specified.) In an action 
upon a promissory note, a witness served by the plaintiff with a 
subpena duces tecum to produce the note, testified that the 
defendant, a mechanic, assigned his property to the witness, 
who was a creditor, and that the plaintiff and the other credit- 
ors put their demands, including the note in question, into the 
hands of the witness for collection, under an agreement that he 
might furnish stock to the defendant to work up for the benefit 
of the creditors, and that the proceeds of all the property should 
be applied first to the repayment of the advances made by the 
witness and the surplus to the payment of the demands, and 
that a large sum was due to the witness on account of his ad- 
vances. It was held, that as no period was specified for the 
continuance of the witness’s agency, a reasonable time must be 
allowed, and that a creditor must be considered as acquiescing 
in the time taken by the agent, unless he gave notice to him to 
hasten the collection of the demands. Bull v. Loveland, 10 
Pick. 9. 

- (Notice of waiver.) Held also, that a creditor could not secure 
his own demand by attaching the property, without first giving 
notice to the other creditors and putting them in the same situ- 


() 
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ation which they were in before the agreement was made. 
1b. 


. (As to merger of simple contract, debt by a contract under seal. ) 


Where two parties drew out an account of the sums due from 
each to the other, and on the same paper executed an instru- 
ment under seal with a penalty, in which they agreed that the 
paper contained every claim which either had against the other, 
and that when the account should be balanced all their securi- 
ties against each other should be cancelled, it was held, that 
the sealed instrument was not a contract for the payment of 
money, and that it did not merge the simple contracts; but that 
the party to whom the balance was due might recover it in 
assumpsit on an insimul computassent. Hoyt v. Wilkinson, 10 
Pick. 31. 


. (Sale and conditional delivery.) By an indenture, dated in 


May, between the plaintiff and one F, the plaintiff agreed to 
sell to IF, on or before the Ist of September, a brick-pressing 
machine, for 200 dollars, to be paid at the delivery of the ma- 
chine, and he agreed that F should have liberty to use the ma- 
chine until the Ist of September; and F agreed to pay the 
plaintiff, on or before the Ist of September, 200 dollars; and 
in consideration of the making and delivery of the machine, 
F gave the plaintiff his negotiable note, of even date with the 
indenture, for 200 dollars, payable on or before the Ist of Sep- 
tember, with interest from the date, if not paid at that time; 
and for the faithful performance of his covenants, each bound 
himself to the other in a penal sum. F possessed and used the 
machine from some day before the Ist of September, until Feb- 
ruary following, when it was attached as his property by a 
creditor, and was reclaimed by the plaintiff, the note of F’ hav- 
ing been paid only in part. Held, that the property was not in 
F, but in the plaintiff. Reed v. Upton, 10 Pick. 522. 


CONVEYANCE. 


1. 


(Recording.) Where a deed of real estate was acknowledged 
before the register of deeds and handed to him to be recorded, 
and at the same instant a creditor of the grantor attached the 
real estate, it was Aeld, that the attachment had the priority, 
inasmuch as the deed could not be on record without a certifi- 
cate of the acknowledgment, and some time must have elapsed 
before the certificate could have been written. Sigourney v. 
Larned, 10 Pick. 72. 

( Easement passes as an appurtenant.) An easement appurte- 
nant to land, will pass by a deed of the land, without an express 
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grant of the easement or of the privileges and appurtenances. 
Kent v. Waite, 10 Pick. 138. 

(Entry and conveyance by disseisee.) If a disseisee whose right 
of entry is not lost, enters and delivers a deed upon the land, 
the disseisin is so far purged by the entry as to give operation 
to the deed. Oaks v. Marcy, 10 Pick. 185. 


. (Confirmation of grant.) Where the grantee in a deed with 


warranty from a person having no title, enters upon the land, 
and afterwards the grantor takes a release from the owner, the 
release will operate as a confirmation of the first grantee’s title, 
although neither the releasor nor releasee was in possession at 
the time of the release. Ib. 


. (Partition by tenauts in common.) Where tenants in common 


of land including a town road passing through the same, made 
a partition by mutual deeds of release, in which the bounds of 
the tracts so released were described as ‘ beginning at a stake 
and stones on the side of the town road,’ &c. thence by various 
courses ‘to said road, thence by said road to the place of be- 
ginning,’ it was held, that the road was not included in the par- 
tition, but that the parties still remained tenants in common 
thereof, subject to the public easement. Sibley v. Holden, 10 
Pick. 249. 


}. (Parol evidence.) Where a deed of mortgage purported to 


convey the whole of an estate, parol evidence tending to prove 
that the deed was intended and understood by all the parties to 
convey a moiety only, and that the whole was included in the 
deed through mistake on the part of the scrivener, was held to 
be inadmissible. Locke v. Whiting, 10 Pick. 279. 


. (Title by conveyance from collector of taxes.) No title to land 


can be claimed under a deed from a collector of taxes, unless 
the deed has been acknowledged and recorded. Tvlson v. 
Thompson, 10 Pick. 359. 


. (Consideration.) It is not necessary, in order to sustain a 


grant by a vote of a town, to show a consideration for the grant. 
Thomas vy. Marshfield, 10 Pick. 364. 

(Description of grantor.) Where a demandant derived his 
title from the deed of a guardian of two minors, who in the 
letter of guardianship were called Phebe Vose Sowle and 
Mary Jeffers Sowle, children of N. S., and in the guardian’s 
petition for a license to sell, and in the license and deed, they 
were called Phebe Sowle and Polly Sowle, daughters of N. S. 
and granddaughters of N. S., it was held that the identity of 
of the wards was apparent on the face of these documents ; but 
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that if there was any question of their identity, it was a ques- 
tion of fact for the jury. Sowle v Sowle, 10 Pick. 376. 

10. ( Deed by guardian.) Ina deed by a guardian under a license 
of court, it is unnecessary to state the reason for granting the 
license and making the sale. 0. 

11. (‘ All share and interest’ passes reversion.) A deed of ‘all 
the ward’s share and interest’ in certain land, will pass both a 
present estate and a reversionary interest belonging to the ward 
in the land described. Jb. 

12. (Grant, though void, is evidence of what land was entered upon.) 
A grant which is void, is nevertheless evidence of the nature 
and extent of the claim of a party making an entry under it. 
Milton vy. First Congregational Parish in Milton, 10 Pick. 
447. 

CORPORATION. 

1. (As to subscription being binding ) Where the capital stock of 

a corporation is required by the charter to be divided into a 

fixed number of shares, in an action brought by the corporation 

against a subscriber for stock, to recover an assessment laid 
for the general purposes of the corporation, the plaintiffs must 
prove that the whole number of shares were taken up before 

the assessment was laid, and if any persons subscribed on a 

condition precedent, that such condition has been either per- 

formed or waived. Central Turnpike Corporation v. Valentine, 
10 Pick. 142. 

. (Production of books.) If a corporation, being a party to a 
suit, refuse to produce their books, upon notice, the adverse 
party may introduce parol evidence of the choice of the direc- 
tors of the corporation and of the acts of such directors. Thayer 
v. Middlesex Mutual Ins. Co. 10 Pick. 326. 

3. (Notice to produce books.) Such notice given to the attorney 
of record of the corporation, is notice to the corporation. 1b. 
4. (Liability of corporator.) The St. 1808, c. 65, regulating 
manufacturing corporations, taken independently of subsequent 

statutes, does not render the estate of a deceased corporator 
liable for the debts of the corporation; and if the property of 
the corporation, upon a final settlement of its affairs, is insuffi- 
cient to pay the debts, and the administrator of the deceased 
member pays money as the intestate’s contributory share to 
make good the deficit, he will not be allowed to charge it in 
his administration account. Ripley v. Sampson, 10 Pick. 
371. 

». (Right to receive a certificate of bank stock.) As it is a regu- 


i) 
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lation with all banks, or nearly all, to issue certificates of own- 
ership of shares in the capital stock, it will be presumed, where 
the contrary is not shown, that a stockholder in a bank is enti- 
tled to such usual evidence of that kind of property. Hussey v. 
Manufacturers’ and Mechanics’ Bank, 10 Pick. 415. 

(Seizure of shares on execution. Lien.) An original subscri- 
ber for ninety shares, of $100 each, in a bank, paid towards an 
instalment of eighty per cent. on the shares and interest there- 
on, the sum of $2,750, and drew a draft in favor of the bank, 
for the balance, and transferred to the bank ‘all his right and 
title to and interest in ninety shares in the capital stock of the 
bank, excepting and reserving twenty-seven hundred and fifty 
dollars in said stock, as collateral security for the payment of 
the draft.’ The draft was never paid, and the bank never 
passed to the credit of the subscriber any stock in the bank, nor 
gave him any certificate or scrip for shares. Thirty-four shares 
were sold on an execution against him, and the purchaser ten- 
dered to the bank a further instalment of twenty per cent. upon 
the same, and demanded a certificate of her ownership of the 
shares; which the bank refused, the original subscriber being 
then indebted to them to a greater amount than $2,750, inde- 
pendently of the transaction respecting the shares. It was held, 
that the original subscriber was once the proprietor of ninety 
shares, and that the effect of the reservation in his conveyance 
to the bank, was, that an amount equal to thirty-four shares of 
the par value of $80 a share remained his property, and was 
liable to seizure and sale on the execution. Jb. 

(Lien of bank on shares.) The sum of $2,750 having been 
paid by such original subscriber on account of his shares, the 
fact that the bank had placed it to his credit in part payment 
of a debt due from him to the bank independently of the trans- 
action respecting the shares, was held to have no effect upon 
the title to the shares, such appropriation being unauthorized. 
Ib. 

(Measure of damages.) The measure of damages in such 
case, is the value of the shares at the time of the refusal, with 
interest to the time of the judgment. JO. 

(Lien of bank on shares, by by-law.) Whether a by-law of a 
bank, by which the stock of each member of the corporation is 
pledged for any money which he may at any time owe the bank, 
is valid as against other creditors of the stockholder, gu@re. 
Plymouth Bank v. Bank of Norfolk, 10 Pick. 454. 


10. ( Transfer of bank shares.) Where the owner of stock in a 
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bank assigns the same to two persons, and gives one of them a 
power of attorney ‘to transfer the same on the books of the bank, 
such power is valid ; and whether the attorney is thereby author- 
ized to make the transfer to both of the assignees, or to him- 
self alone, is immaterial. 0. 


DAMAGES. 


1. 


(On warranty of title.) Where a grantee of land with war- 
ranty, being evicted by a paramount title, extinguishes such 
title, he is entitled to recover, in an action upon the warranty, 
the amount paid by him to extinguish such title, as well after as 
before the commencement of the suit, together with a reasona- 
ble compensation for the trouble and expenses to which he may 
have been put in procuring such extinguishment; but he cannot 
recover for money paid for advice and services of counsel. Lef- 
fingwell v. Elliott, 10 Pick. 204. 


2. (On refusing to issue certificates of bank shares.) In an action 


on the case against a bank for refusing to deliver a certificate of 
ownership to a purchaser of shares in the bank, the measure of 
damages is the value of the shares at the time of the refusal, 
with interest to the time of the judgment. Hussey v. Manu- 
facturers’ and Mechanics’ Bank, 10 Pick. 415. 


DEVISE. 


1. 


[~) 


( One third of personal estate to widow, how construed.) A tes- 
tator directs that his debts be speedily paid, and gives to his 
wife one third of his real estate for her life and one third of his 
personal estate forever, and after divers legacies to be paid in 
real estate or specific articles, he proceeds —‘ To my sons, &c. 
I bequeath all my personal estate after deducting what I have 
given to my wife and paying my debts, to be equally divided 
among them. Held, that the wife was entitled to one third of 
the whole personal property, without first deducting the amount 
of the debts. Bardwell v. Bardwell, 10 Pick. 19. 


. (Extinguishment of a debt by a bequest.) As a bequest of a 


debt to the debtor operates by way of extinguishment and release 
of the debt, so a bequest of a residue to a debtor, which residue 
embraces the debt, in like manner operates by way of extin- 
guishment and release. Hobart v. Stone, 10 Pick. 215. 


. (Extinguishment of debt by a bequest.) A testator, after be- 


queathing certain specific legacies, gave the residue of his estate, 
real and personal, to his son, whom he named as executor. After 
the making of the will, the testator paid a bond given -by his 
son as principal and himself and the defendant as sureties, but 
never called upon the defendant for contribution. Upon his 
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death, his rea] estate was attached and levied on by the credit- 
ors of the son, who was insolvent. ‘The son did not take upon 
himself the trust of executor, being unable to procure bonds- 
men, and the plaintiff was appointed administrator cum testa- 
mento annexo. ‘The personal estate alone of the testator was 
not sufficient to pay the debts and specific legacies, but the per- 
sonal and real together were more than sufficient for that pur- 
pose. In an action by the plaintiff, as administrator, against 
the defendent, for contribution, it was held, that by the pro- 
visions of the will, the debt of the son as principal, inasmuch as 
it was not required for the payment of the debts and legacies, 
but would only go to enlarge the residuum, was extinguished 
and released, and consequently the defendant as his surety was 
discharged. Ib 


. (Forfeiture of devise to a town, in whose favor it operates.) 


Devise as follows:—‘I give to the town of G. forever, after 
the decease of my wife, all the land which I have heretofore 
given her during life, to use and improve forever, and positively 
order that the same be not sold, but be rented out, and the 
rents applied towards the support of the gospel minister in said 
town; and as to the remainder of my estate, both real and 
personal, my will is and I do hereby order my executors, at 
their own option, to distribute the same to and among the poor 
of said town and church of G. as I have heretofore been used 
to do.’ After the death of the testator’s widow, the town en- 
tered upon the land devised to her for life, and sold the same. 
It was held, that if the land was forfeited by the sale, it did not 
descend to the heirs at law of the testator, but passed to his 
executors as residuary devisees. Brigham v. Shattuck, 10 Pick. 
306. 


. (Legacy, personal and not assignable.) A testator, after devis- 


ing to his daughters ‘the use and improvement of my dwelling 
house, the two gardens,’ &c. bequeaths ‘ apples for their use 
&c., wood sufficient for one fire delivered at the door, the use 
of a good cow kept on the farm summer and winter, after the 
death of my wife, during their remaining single, and a seat in 
my pew, which they are to occupy immediately after my de- 
cease, &c. It was held, that this latter provision was a legacy ; 
but that it was for the personal accommodation of the legatees 
and not assignable, and that they must actually occupy the 
dwelling house, in order to entitle themselves to demand a com- 
pliance with the bequest. Wood v. Barstow, 10 Pick. 368. 


6. (Forfeiture of a legacy, in whose favor it operates.) A testator 
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gave real and personal estate to the defendants for the purpose 
of building a schoo! house, provided it should be erected in a 
place specified, and the residue of his estate, real and personal, 
he gave to his wife. The defendants came into possession of 
the property, but by neglecting to perform the condition, for- 
feited the same; but not until after the death of the residuary 
legatee. It was held, that a contingent interest in the estate, 
real and personal, vested in the residuary legatee, which was 
transmissible to her heirs and personal representatives respect- 
tively. Clapp v. Stoughton, 10 Pick. 463. 
- (Remedy for such forfeiture.) Held also, that an action against 
the defendants to recover the personal property, should be 
brought by the administrator of the residuary legatee and not 
by her heir; but that an action for the rents and profits of the 
real estate might be brought by her heir. 0. 
8. ( Widow’s acceptance of provision in a will presumed.) Devise: 
‘I give to my wife one half of all the money which I may leave 
in my house at my decease, together with all my family stores 
at that time on hand, subject to the following conditions, viz. 
that my said wife shall relinquish all her right to dower in my 
estate, and provided that she educate and bring up my grand- 
daughter M. L. R.; and it is my will also, that my said grand- 
daughter shall have all the family stores my said wife shall leave 
at her decease, and that whatever money my said wife may have 
in her possession at the time of her decease may be equally 
divided between my said grandchildren and their respective 
heirs.’ The wife died in seven days after the testator without 
expressly waiving the provision made for her in the will, or 
claiming her dower. It was held; 
That her acceptance of such provision might be presumed, it 
being more beneficial than her right to dower: — Merrill v. 
Emery, 10 Pick. 507. 
9. (Condition subsequent.) That the condition to educate the 
granddaughter was a condition subsequent, and so the legacy 
vested in the wife, and the non-performance of this condition, 
being occasioned by an act of Providence, did not devest the 
legacy. Jb. 
10. (Whether absolute or of life interest.) And that the bequest 
of the money on hand and family stores to the wife, was abso- 
lute, and therefore the limitation over of so much thereof as 
should remain at her death, was repugnant and void. Jb. 
11. (Contingent remainder, descent of.) A testator, after devising 
real estate to his wife, for her life, proceeds: —‘I hereby devise 
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to any child or children of mine which I shall leave at my de- 
cease and to their heirs, and to all the Gordons, (children of 
the testator’s wife by a former husband) who shall be living at 
her decease, equally to be divided amongst them all, the rever- 
sion and remainder of said real estate after the death of my 
wife, in equal portions to each of them and their heirs in com- 
mon; and if none of the Gordons be living at the decease of my 
wife, then the said reversion shall remain to my said child or 
children and their heirs.’ The wife survived all her own child- 
ren and the son and only child (by a former wife) of the testator, 
and died. It was held that the children of the wife had only a 
contingent remainder, which never vested ; and that the estate 
vested in the testator’s son, either under the devise or as heir 
at law, and descended to his heirs, and not to the collateral 
kindred of the testator. Dixon v. Picket, 10 Pick. 517. 

DOMICILE. 

1. (Continues till new one gained.) A domicile being once fixed, 
will continue, notwithstanding the absence of the party, until a 
new domicile is acquired. Jennison v. Hapgood, 10 Pick. 77. 

2. (What residence changes.) 'The intention to abandon a domi- 
cile, and actual residence at another place, if not accompanied 
with the intention of remaining there permanently or at least 
for an indefinite time, will not produce a change of domicile. 
1b. 

3. (Temporary residence does not change domicile.) If a person 
domiciled here removes to another state for the purpose of 
avoiding the effects of pecuniary embarrassments, and to 
entitle himself to sue in the courts of the United States, but 
intending to return to his family after having accomplished his 
object, he cannot be considered as having renounced his domi- 
cile. Jb. 

4. (Temporary residence.) A testator having his domicile in the 
town of P. in this state, and being the owner of a farm there upon 
which he and his family resided, became embarrassed in his 
pecuniary concerns and went out of the commonwealth and 
never returned. He left behind him a wife and daughter, who 
continued to reside on the farm with his son, who hired the 
farm of him and charged to him their board. After leaving 
this commonwealth, he led a wandering life, but spent most of 
his time at L. in Vermont, his object being to take care of his 
lands there ; he never kept house there, but lived at board with 
a person with whom he had resided occasionally for several 
years. In his journal, in which he kept a memorandum of his 
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expenses and of his journies from place to place, he never 
speaks of any place as his home. In his letters, he speaks of 
sustaining actions here in the federal court, ‘ as he has removed 
his habitancy from Massachusetts’ —‘as he has become an 
inhabitant of Vermont ’— and in speaking of an action brought 
against him here, he expresses his opinion that the service is 
insufficient, ‘as P. is not his last and usual place of abode.’ 
In deeds, and in his will executed in New Hampshire, he styles 
himself of P. His will was proved here originally, and in the 
probate he is styled ‘late of P.;’ as he is also, in the subse- 
quent proceedings in the probate courts here and in Vermont; 
and he is so styled in deeds made by the executor. He died in 
New Hampshire, being there upon business. It was held, that 
these facts did not prove a change of domicile. 1b. 


DOWER. 


1. (Presumed assent of widow to assignment.) There being a 
regular record in the probate court, of an assignment of dower, 
such assignment, in the absence of all positive proof either way, 
will be presumed to have been made with the knowledge and 
upon the application of the widow. Tilson v. Thompson, 10 
Pick. 359. 


2. (Dower in slate quarry.) A husband died seised of a tract of 


land, of four acres in extent, consisting of a slate quarry, mostly 
below the surface of the ground, but partially above ground. 
One quarter of an acre of the quarry had been dug over, and 
the practice was to take a section of ten or twelve feet square 
on the surface, and go down to a certain depth, and then begin 
on the surface again. It was held, that not only that portion 
of the quarry which had been actually dug, but the whole ex- 
tent owned by the husband must be considered as opened, and 
so the widow was entitled to dower in the same. Billings v. 
Taylor, 10 Pick. 460. 


EVIDENCE. 


1. (Of foreign judgment.) In an action of debt upon a judgment 
recovered in another state, it is sufficient for the plaintiff, upon 
the issue of nul tiel record, to produce a copy of the record of 
the judgment, without producing a copy of the record of the 
antecedent or subsequent proceedings. Rathbone v. Rath- 
bone, 10 Pick. 1. 

2. ( Witness must answer, though against his interest.) A witness 
is bound to answer a question in a matter pertinent to the issue, 
where his answer will not expose him to criminal prosecution, 
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or tend to subject him to a penalty or forfeiture, although it 
may otherwise adversely affect his pecuniary interest. Bull v. 
Loveland, 10 Pick. 9. 


. (Witness must produce a document, although against his interest.) 


So a witness may be compelled, under a subpana duces lecum, 
to produce a document in his possession, unless he has a lawful 
or reasonable excuse for withholding it, although the production 
of it will adversely affect his pecuniary interest. 1b. 

Of the lawfulness or reasonableness of such excuse, the Court 
and not the witness is to judge. Jb. 


. (Witness indicted for the same crime.) In trespass against two, 


who severally plead the general issue, it is a matter of discretion 
with the court, to permit one to be tried before the other, in 


order that if acquitted he may be a witness. Sawyer v. Merrill, 
10 Pick. 16. 


. (Witness indicted for the same crime.) Where two were jointly 


indicted for uttering a forged note, and the trial of one was 
postponed, it was Ae/d, that he could not be called as a witness 
for the other. Commonwealth v. Marsh, 10 Pick. 57. 
(Interest.) Referees may examine an interested witness. 
Fuller v. Wheelock, 10 Pick. 135. 


. Interest.) A person who had been authorized by the plaintiff 


to receive the money due to the plaintiff from the defendant on 
account, and who had given the defendant a receipt for the 
amount, was held to be incompetent, by reason of interest, to 
prove that no money had been paid to him. Jb. 

(Interest.) It was also held, that such witness was not compe- 
tent, within the exception in regard to agents. Ib. 


10. (Secondary evidence.) Where papers of a corporation, which 


the clerk of the corporation testified were lost, had been en- 
trusted by him to other individuals for a temporary purpose, a 
long time before the trial at which they were wanted, it was 
held, that the testimony of such individuals was not necessary 
in order to lay a foundation for the admission of secondary 
evidence of the contents of the papers. Central Turnpike Cor- 
poration v. Valentine, 10 Pick. 142. 


11. (Parol to contradict deed.) Where a deed of mortgage pur- 


ported to convey the whole of an estate, parol evidence tending 
to prove that the deed was intended and understood by all the 
parties to convey a moiety only, and that the whole was included 
in the deed through mistake on the part of the scrivener, was 
held to be inadmissible. Locke v. Whiting, 10 Pick. 279. 


12. (Judgment against principal, to what effect evidence on trial of 
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accessory.) Where principal and accessory are joined in one 
indictment but are tried separately, the record of the conviction 
of the principal is prima facie evidence of his guilt, upon the 
trial of his accessory, and the burden of proof rests on the ac+ 
cessory to show, not merely that it is questionable whether the 
principal ought to have been convicted, but that he clearly 
ought not to have been convicted. Commonwealth v. Knapp, 
10 Pick. 477. 

13. (Confessions under promise of impunity.) If an accomplice 
receives a promise from the attorney-general, that he shall not 
be prosecuted if he will become state’s evidence and make a 
full disclosure, and upon such promise he makes a confession, 
but afterwards refuses to testify, he may be put upon his trial, 
and this same confession will be admissible in evidence against 
him. Jb. 

14. (Court and jury.) Although in criminal cases the jury are 
judges of the law so far as it is involved in the general question 
of guilty or not guilty, yet questions of law, whether they arise 
in the arraignment of the prisoner, or in relation to the admis- 
sibility of evidence, must be decided by the Court, and must 
not be reviewed by the jury. Jb. 

15. (Court and jury.) Thus if the Court admit the confession of 
a prisoner, the jury cannot reject it as incompetent evidence, 
although they may disregard it as incredible. 1b. 

16. (Presumption of death of person absent.) The mere absence 
of a person from the commonwealth without being heard from, 
for any period short of seven years, is not sufficient to raise a 
legal presumption of his death. Newman v. Jenkins, 10 Pick. 
517. 

17. Thus, where a promissory note was taken by an agent in the 
name of his principal, who had sailed for the West Indies or 
elsewhere and a inarket, nineteen months before, and had never 
since been heard from, the note was held to be binding upon 
the promisor. Jb. 

18. But letters of administration having been granted upon the 
estate of the promisee in three years after he sailed, and the 
administrator having brought a suit upon the note, and no plea 
in abatement having been filed, the grant of administration was 
held to be conclusive evidence, in such action, of the death of 
the promisee. Jb. 


EXECUTION. 


(Levy after death of plaintiff.) Where a judgment was recov- 
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ered and an execution issued thereon before the death of the 
plaintiff, and the defendant was committed on the execution 
after the death of the plaintiff, the Court refused to discharge 
the prisoner upon the summary process of habeas corpus. Com- 
monwealth v. Whitney, 10 Pick. 434. 


EXECUTOR AND ADMINISTRATOR. 


1. 


for 


~! 


(Fraudulent account.) 'The question whether an account set- 
tled in the probate court by an administrator was fraudulent, 
cannot be tried in an action on the administration bond for not 
settling a true account. Paine vy. Stone, 10 Pick. 75. 


. (Action on bond, in whose favor.) Where an action on an ad- 


ministration bond is stated in the indorsement on the writ, to 
be brought for the benefit of a creditor, if the action cannot be 
sustained for his individual benefit, judgment cannot be render- 
ed in favor of the judge of probate in his own right for the 
benefit of all parties interested in the estate. Jb. 

(Charges arising after testator’s death.) Where a person, be- 
ing at a distance from home, sent for his wife and other relatives, 
and they went to see him, but did not arrive until after his death, 
and his executor paid the expenses of their journey, the executor 
was allowed to charge the same in his account of his adminis- 
tration. Jennison v. Hapgood, 10 Pick. 77. 

(Property received from foreign administration.) If an execu- 
tor here, having taken out ancillary administration in another 
state, has in his hands, after paying the expense of administra- 
tion and discharging his liabilities there, a surplus arising from 
the proceeds of sales of lands in such state, he is to account for 
it here as personal property. 10. 

(Administrator estopped to deny validity of sale made by him ) 
An administrator who sells, under a license of court, more land 
than is necessary for the payment of debts and legacies, is estop- 
ped to deny the validity of the sale, in settling his administra- 
tion account. Ib. 


. (Foreign judgment.) If an executor here takes out ancillary 


administration in another state, a judgment of a court in such 
state upon liabilities there incurred by him, if it has the power 
and means to enforce the judgment, is conclusive upon our 
courts. Jd. 

As an executor here, who has taken out ancillary administra- 
tion in another state, may be compelled to render there an 
account of his ancillary administration, he may account there 
voluntarily, and in opposition to the wishes of the parties inter- 
ested in the estate. hb. 
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8. The expenses of an ancillary administration are regularly to be 
settled by the courts of the state under whose authority they 
were incurred. Jb. 

9. Where an executor in this state, being ancillary administrator 
in another state, settled in the probate court here an account of 
his administration in both states, and upon the application of 
the heirs the settlement was annulled on the ground of fraud, 
and the executor directed to account anew, it was held, that he 
was not estopped to settle, before the courts of the other state, 
his account of the ancillary administration. 1b. 

10. (Interest on advances.) If an executor, not having assets, 
advances his own money in order to redeem land of the testa- 
tor, mortgaged for less than its value, and to prevent a foreclo- 
sure, he is entitled to interest on the money advanced. Jb. 

11. (Interest on executor’s demand.) An executor having a private 
demand against the testator, upon which the testator told him 
to charge reasonable interest, will not be allowed compound 
interest upon it, in the settlement of his administration account. 
Ib. 

12. (Executor being a purchaser must account.) Where an ex- 
ecutor sold land of the testator, and became himself, with two 
other persons, the purchaser, under an agreement to share 
equally in the profits of a resale, he was held to account for a 
third part of such profits, in settling his administration account. 
Ib. 

13. (Proceeds of estate of which testator had only a defective title.) 
If an executor receives money for land sold by him, and the 
testator’s title proves to have been defective, he must neverthe- 
less be charged with the money, in his administration account, 
unless he shows that he is under a legal obligation to refund it. 
Tb. 

14. (Estopped by rendering an account.) After submitting such 
charge to the examination of an auditor appointed by the court 
of probate here to audit his administration account, and after a 
decision by the auditor, it is too late for the executor to object 
that the money was received for land in another state, and was 
therefore not within the jurisdiction of the court of this state. 
Ib. 

15. (Chargeable with compound interest.) An executor who 
refuses to render an account of the use which he has made of 
the money in his hands, but claims it as his own, who has been 
in the habit of receiving compound interest, and who repels in 
an unsatisfactory manner the imputation of fraud or gross neg- 
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ligence, is chargeable with compound interest, with annual 
rests, from the time when he ought to have settled his adminis- 
tration account. Jb. 

16. ( Interest.) Where an executor here, takes out ancillary ad- 
ministration in another state, the question as to charging him 
with interest is exclusively cognizable by the courts of this state, 
where the final settlement of the estate is to be made. Jb. 

17. ( Taxes paid by mistake, but in good faith.) Taxes paid in 
good faith by an executor, upon lands supposed to belong to 
the testator and purchased by the executor, but the testator’s 
title to which proved defective, were allowed to the executor, 
upon his conveying all his interest in the lands to the parties 
interested in the estate, with warranty against incumbrances 
created by himself. Jb. 

18. (Taxes paid in another state.) ‘Taxes paid by an executor, 
on land in another state where he had not taken out letters of 
administration, were not allowed in the settlement of his account. 
Ib. 

19. (Executor purchases.) Where many lots of wild land were 
sold by an executor, by auction, and to prevent a sacrifice he 
employed persons to bid upon them generally, without singling 
out particular lots as being more valuable than others, and 
most of the lots were bid in for him, it was held, that the heirs 
must elect to consider him as a purchaser or a trustee of the 
whole, and that they could not affirm the sale as to part of the 
land, and disaffirm it as to the residue. Ib. 

20. (Unfaithfulness does not forfeit compensation.) Unfaithful 
administration will not deprive an executor of a right to com- 
pensation for his services, so far as they have been beneficial to 
the persons interested in the testator’s estate. Jb. 

21. (Joinder of count on promise by testator, and by executor.) In 
assumpsit against an executor, a count on a promise by the 
testator may be joined with a count for the funeral expenses, 
alleging that they were incurred at the request of the executor, 
and that he as executor promised to pay therefor. Hapgood v. 
Houghton, 10 Pick. 154. 

22. (Money in hands of widow belonging to her before marriage. ) 
Money in the hands of a wife at the decease of her husband, 
earned and received by her before the marriage or given to her 
by her husband, must be inventoried by the administrator as 
the property of the husband. Washburn v. Hale, 10 Pick. 
429. 
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FRAUDULENT CONVEYANCE. 

(Consideration.) A debtor, ‘ in consideration of his indebtedness 
to the plaintiff,’ conveys to him, by an instrument in writing, 
certain personal property, ‘ and it is agreed that the debtor shall 
remain in possession of the property until default of payment of 
what may be due to the plaintiff at such time as he shall make 
demand of payment.’ eld, that this mortgage was valid as 
against creditors, it being bona fide and a delivery of the pro- 
perty having been made before any attachment or levy by any 
creditor, though not at the time of the execution of the instru- 
ment; and tbat it purported to secure, not only subsisting debts 
due to the plaintiff, but also to save him harmless from liabilities 
which he might subsequently incur for the debtor. Adams v. 
Wheeler, 10 Pick. 199. 


HABEAS CORPUS. 


(Rights of guardian and mother.) Where a female child,’ be- 
tween eleven and twelve years of age, whose father was dead, 
was committed by her mother to the respondent, a member of a 
society of shakers, on a verbal contract for her support and ed- 
ucation, and afterwards a guardian was appointed who claimed 
the custody of the child, and obtained a writ of habeas corpus 
directed to the respondent, the Court refused to determine, in 
this summary process, upon the rights of the mother and of the 
guardian, and ordered that the child might remain with the 
respondent or go at large, at her election. Commonwealth v. 
Hammond, 10 Pick. 274. 


HUSBAND AND WIFE. 


J. (Trust for benefit of wife.) By an indenture between husband 
and wife, of the first part, the defendants, of the second, and the 
plaintiff, of the third,—reciting that the husband and wife have 
conveyed her real estate to S., one of the defendants, and that 
as a consideration to the husband for the conveyance of his 
interest, S. has given him a promissory note, — it is agreed that 
the amount of this note shall first be raised out of the estate to 
indemnify S., and the defendants covenant with the plaintiff that 
S. shall hold the proceeds of the residue and the securities for 
the same, and shall collect and pay over the income thereof, for 
the separate use of the wife, without the control of her husband, 
and shall pay and deliver over such proceeds and securities to 
her or to such person as she should appoint by her writing 
attested by two witnesses. S. sold the estate, and the wife made 
a demand upon him in the form prescribed, to deliver to her, 
for her separate use, the moneys and securities in his hands, and 
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upon his refusal the plaintiff brought an action against the de- 
fendants for the breach of their covenant :— 

It was held, that to a plea alleging that the demand was 
induced by the husband and others, by fraud and collusion, in 
order that the husband might get the possession and control of 
the property, a replication traversing fraud and collusion did 
not tender an immaterial issue: — Richardson v. Learned, 10 
Pick. 261. 

2. Held, also, that the wife had a general power of appointment, 
and that the property, if recovered by the plaintiff, would be 
held by him subject to her direction and appointment, without 
the control of her husband: —Jb. 

3. Held, also, that the husband was admissible as a witness for 
the plaintiff, his interest in the event of the suit being contin- 
gent. Jb. 

4. (Demand on note of trustee of such separate property.) The 
demand, which was made on the defendant S. at six miles dis- 
tance from his place of residence, and after sunset and about 
five hours before the suit commenced, was held to be reasona- 
ble under the circumstances, he having repeatedly declared 
he meant to keep the property for his own use, and the other 
defendant, whose estate was attached, having declared that if 
he had had notice, the plaintiff would not have got his property 
to attach. Jb. 

5. (Allowance to widow.) The object of the allowance to be 
made by a judge of probate to a widow, out of her husband’s 
estate, is to furnish a temporary support, and is to be restricted 
to such an amount as is required by the situation of her family, 
for their reasonable comfort. Washburn v. Washburn, 10 Pick. 
374. 

6. (Rents of wife’s lands.) The rents and profits of a wife’s real 
estate, which accrue during the coverture, belong absolutely to 
the husband; so that if he does not reduce them to possession 
during his life, an action to recover them does not survive to 
the wife. Clapp v. Stoughton, 10 Pick. 463. 

INDICTMENT. 

1. (Immaterial allegation.) An indictment for disinterring a dead 
body, alleged that the burying ground in G., where the body 
was interred, belonged to the first congregational parish in G, 
Held, that this allegation was unnecessary, and that it did not 
become material by being inserted in the indictment, and there- 
fore need not be proved. Commonwealth v. Cooley, 10 Pick. 
37. 
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9 
Ade 


(Contra formam statuti.) The common law, in relation to the 
offence of disinterring a dead body, is superseded by St. 1814, 
c. 175; so that an indictment for this offence must conclude 
contra formam statuti. Ib. 


INSURANCE. 


1. 


on 


(Interest of mortgager.) The mortgager of a house, whose right 
in equity to redeem has been seized on execution, has an in- 
surable interest in the house. Strong v. Manufacturers’ Ins. 
Co. 10 Pick. 40. 

(Mnterest of mortgager.) Nor is his insurable interest devested 
by a sale on execution, of his equity of redemption, so long as 
his right to redeem such equity continues. Id. 


. (Amount of mortgager’s interest.) In case of loss, such assured 


is entitled to recover the whole sum insured, if the value of the 
property destroyed amounts to that sum. Jb. 


. (Condition that policy should be void if assured conveyed.) A 


policy of insurance on a house provided, that if the property 
should be sold or conveyed, in whole or in part, the policy 
should become void. It was held, that a sale of the property on 
execution did not avoid the policy; and that the provision in 
the policy referred only to voluntary assignments. Jb. 


. (Mortgager needs not to disclose his interest.) 'The assured, in 


his application for insurance on a house, stated it to be his own 
property ; but no inquiry was made by the insurers as to the 
state of his title. 'The house, in fact, had been mortgaged and 
the equity of redemption had been seized on execution. It was 
held, that these circumstances were not material to the risk, 
and that the statement in the application was not a misrepre- 
sentation. Jb. 


. (When the contract is completed.) On the 15th of January an 


application was made on behalf of the plaintiff, who lived at 
Hopkinton, to the defendants, an insurance company at Con- 
cord, for insurance upon the plaintiff’s buildings. The de- 
fendants stated the terms upon which they would insure them, 
and prepared a written application and a premium note, both 
bearing date of the 16th, to be signed by the plaintiff, and upon 
their being returned to the defendants by mail, a policy bearing 
the same date was to be sent to the plaintiff. The plaintiff’s 
agent, who was the postmaster at Hopkinton, presented the 
written application and the note to the plaintiff on the 28th, and 
the plaintiff signed them forthwith and left them in the hands 
of the postmaster, to be forwarded to the defendants. There 
was a mail every Saturday from Hopkinton to Concord, and 
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8. 


9. 


these papers were mailed and forwarded on Saturday the 3d of 
February, but the defendants refused to give the plaintiff a 
policy, the buildings having been destroyed by fire on the 31st 
of January. In an action for the loss, it was held, that no 
contract of insurance had been completed between the parties, 
the papers signed by the plaintiff being in the hands of his 
agent, and therefore revocable, until after the buildings had 
been destroyed. Thayer v. Middlesex Mutual Ins. Co. 10 
Pick. 326. 


. (How far insurers are presumed to know marine intelligence.) 


Although the officers of an insurance company may not, under 
all circumstances, be presumed to be acquainted with all the 
intelligence contained in the newspapers taken at their office, 
yet the general presumption is, that they will examine, with 
some care, the items of marine intelligence, especially in rela- 
tion to vessels belonging to their own port. Green v. Merchants’ 
Ins. Co, 10 Pick. 402. 

(Facts known to insurers need not be disclosed.) In an action 
for a loss upon a policy of insurance on a vessel, underwritten 
by an insurance company, it was proved that a certain news- 
paper was taken by the defendants; that in the due course of 
the mail, the number of such newspaper containing information 
of the time of the vessel’s sailing, which was material to the 
risk, would have reached them before the policy was under- 
written; that this number was afterwards found on their files; 
and the president of the company testified that he knew of the 
intelligence contained in it, though he could not recollect the 
source of his information. It was held, that this number had 
been rightly admitted in evidence, and that it was properly left 
to the jury to decide whether it had been received and its con- 
tents known to the president before he signed the policy; and 
also whether the information contained in it was the same as 
that contained in a letter produced at the trial, which had been 
received by the assured; and that if it was the same, the omis- 
sion to exhibit the letter at the the time of affecting the insur- 
ance, was not a material concealment. Jb. 

(Person having ordered insurance must communicate intelligence 
of loss.) Ifa person having directed insurance to be procured 
at a distant place, on a risk already commenced, receives, be- 
fore the contract is made, intelligence of a loss, he is bound to 
transmit the intelligence by the earliest and most expeditious 
usual route of mercantile communication, in order that it may 
be laid before the person requested to underwrite ; but the omis- 
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sion to send by an unusual and extraordinary conveyance, 
although by possibility it might arrive before the policy is effect- 
ed, will not vitiate the policy. Jd. 

10. (Ansurable interest in a house.) FE. L., having bought a shop, 
placed it upon his father’s land and occupied it as his dwelling 
house. He died, and afterwards, upon the death of his father, 
the land, with this and another house upon it, descended to the 
two daughters, of E. L. as tenants in common, both of whom 
were married. ‘The husband of one of them gave the plaintiff, 
who was the husband of the other, a sum of money for the choice 
of the houses, and he chose the house last mentioned. The 
plaintiff thereupon occupied the house first mentioned, as his 
own, and built an addition to it. It was held, that the plaintiff 
having a freehold in the land and the exclusive right of occupa- 
tion and disposal of this house, a representation of the house as 
his own property, on procuring it to be insured, though not 
strictly accurate, was not such a misrepresentation as would 
render the policy void, there being no intentional deception and 
no over-estimate of the value of the house. Curry v. Common- 
wealth Ins. Co. 10 Pick. 535. 

11. (Assured is bound to know what facts are material.) If the 
assured does not communicate facts within his knowledge 
which increase the risk, the policy will be void, although he 
did not suppose the facts to be material. 20. 

12. (Alterations of a house insured.) Whether alterations or 
additions made to a house insured against fire, increase the 
risk or not, is a question for the jury. 16. 

13. (Ansurer not liable for more than a total loss.) Where a policy 
of insurance against fire provided that the insurer ‘ should not 
be liable for more than the sum insured, in any case whatever,’ 

, and afterwards a total 
loss happened, it was /e/d that he was liable for no more than 
the difference between the sum already paid and the whole sum 
insured. J. 

14. And where, in the same policy, one sum was insured on one 
building, and another on another, and both losses were upon 
the same building, it was held that the insurer was liable for 
only the difference between the sum paid and the sum insured 
on that building alone. 0. 

INTEREST. 

(How computed on a merigage.) Upon a bill to redeem, only 
simple interest is to be computed upon the mortgage debt; but 
if the rents and profits received by the mortgagee exceed the 


and he paid for repairing a partial loss 











1833. ] Digest of Recent Decisions. 221 


amount expended in repairs, &c. the excess will be applied 
from time to time to the payment of interest accrued, before 
any part is applied to the reduction of the principal. Reed v. 
Reed, 10 Pick. 398. 

JUDGMENT. 

1. Where, in an action upon contract, against three, two of the 
defendants were defaulted and the third pleaded that he did not 
contract jointly with the others, and upon issue joined, a verdict 
and judgment were rendered in his favor, it was held, that the 
plaintiff was not entitled to judgment against the other defend- 
ants who were defaulted. Tuttle v. Cooper, 10 Pick. 281. 

2. Ifa plaintiff recovers judgment by default against a defendant, 
upon an account annexed to the writ, in which account the 
defendant is credited for certain services at their full value, 
this judgment will be a defence to an action for the same ser- 
vices, brought by such defendant against such plaintiff during 
the pendency of the first action. Briggs v. Richmond, 10 Pick. 
391. 

JURY. 

1. (Right to trial by jury.) Where the right of a trial by jury is 
given to a party, such trial necessarily implies an effectual trial 
resulting in a verdict. And therefore, where a town was en- 
titled by statute to a jury in relation to the locating of a high- 
way, and the jury empannelled were unable to agree and were 
discharged, it was held, that the town was entitled to another 
jury, although the statute made no express provision for such 
acase. Mendon v. The County of Worcester, 10 Pick. 235. 

2. (Instruction to jury on weight of evidence.) A judge has a 

right to express to the jury his own opinion in regard to the 

weight of evidence. Commonwealth v. Child, 10 Pick. 252. 

(Talesman.) In a capital trial, one called as a talesman can- 

not be sworn as a juror, unless the court are satisfied that his 

name is contained in the jury-box. Commonwealth v. Knapp, 

10 Pick. 477. 

4. (Exception to juror.) After the jury are empannelled in a 
criminal case, it is too late to inquire into the impartiality of a 
juror. Jb. 

5. But after the jurors are all sworn merely, it is not too late. Jb. 

6. (Challenge.) Where a juror was sworn in a capital trial, but 
was subsequently set aside at the instance of the government, 
and after he was sworn and before he was set aside, others re- 
turned as jurors were challenged peremptorily, the prisoner was 
permitted to waive any of his challenges. 1b. 

VOL. X.—NO. XIX. 28 


ad 
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LIMITATIONS, STATUTE OF. 

1. (New promise.) A joint note made in 1815 by two promisors, 
being shown in 1830 to one of them, he said at first that he 
thought he was a witness to a note, and was not aware, till he 
saw the note, that he had signed it, or any other note, with the 
other promisor. He admitted that he signed the note, and said 
that he did not know that it had been paid, but presumed it was 
due. Held, that this was not sufficient to take the case out of 
the statute of limitations. Cambridge v. Hobart, 10 Pick. 
232. 

9. But in the case of a sole debtor, such admissions might be 
considered as strong evidence of the present existence of the 
debt. Jb. 

MILLS. 

1. (Flowing highway.) The statutes for the support and regula- 
tion of mills will not justify or excuse the erection of a dam in 
such manner as to overflow a public highway already appropri- 
ated and in actual use, and thereby render it impassable. Com- 
monwealth vy. Stevens, 10 Pick. 247. 

2. (Flowing.) Where the proprietor of land through which a stream 
of water flows, has actually built or is building a mill thereon, a 
proprietor of land below cannot, without a right acquired by 
grant, prescription or actual use, erect a new dam or raise an 
old one, so as to destroy the upper mill privilege, simply under 
a liability to pay damages, pursuant to the statutes for the regu- 
lation of mills, nor do those statutes apply to such a case. 
Bigelow v. Newell, 10 Pick. 348. 

OFFICER. 

(Alteration of writ.) Where a deputy sheriff, having in his hands 
a writ of attachment, by direction of the creditor’s attorney, but 
not in his presence, altered the date and the return day of the 
writ and attached upon it property of the debtor, it was held, 
that the writ was void as against a creditor at whose suit he 
subsequently attached the same property. Clarke v. Lyman, 
10 Pick, 45. 

PARISH. 

1. (Church.) A church connected with a parish, is not a corpo- 
ration or qua corporation for the purpose of holding property. 
Stebbins v. Jennings, 10 Pick. 172. 

2. (Church.) ‘The body of communicants gathered into church 
order, according to established usage, in any town, parish, 
precinct, or religious society, established according to law, and 
actually connected and associated therewith, for religious pur- 
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poses, for the time being, is to be regarded as the church of 


such society, as to all questions of property depending upon that 
relation. Jb. 


PARTITION. 

On a petition for partition of an estate consisting of several par- 
cels of land, the commissioners are not obliged to set off to 
each co-tenant a portion of every parcel, but are authorized to 
assign to one or more, or all, an entire parcel each, according 
to the situation and circumstances of the estate. Hagar v. 
Wiswall, 10 Pick. 152. 

PAYMENT. 

1. The principle of law, by which a creditor, having several de- 
mands against his debtor, may elect to appropriate a payment 
to any one of them, if the debtor makes no election, is applica- 
ble only to voluntary payments. Blackstone Bank v. Hill, 10 
Pick. 129. 

. Thus, where a creditor recovered one judgment on several 
notes, some of which were made by the judgment debtor alone, 
and others were signed also by a surety, and took out an exe- 
cution which was satisfied in part by a levy, it was held that he 
could not appropriate this payment solely to the notes not signed 


by the surety, but that all the notes were paid proportionably. 
1b. 


PLEADING. 

1.‘ (Another suit.) A plea, that before the action was commenced, 
the same plaintiffs impleaded the same defendant for the same 
cause of action, in a court of another state, in an action which 
is still pending (without averments showing the jurisdiction of 
the court of such state over the subject and over the persons of 
the parties,) is not a good plea in abatement. Newell v. New- 
ton, 10 Pick. 470. . 

2. Whether with such averments the plea would be good, quere. 
Ib. 

PRACTICE. 

1. (Nul tiel record.) Where, by the forms of proceeding in an- 
other state, judgment is entered up for the penalty of a bond 
and a fieri facias issues for only the sum actually due to the 
plaintiff, if an action of debt on such judgment is brought in 
this state, and the issue of nul tiel record is found for the plain- 
tiff, the judgment will be that there is such a record, and an 
execution will be awarded for the sum actually due to the 
plaintiffs. Rathbone v. Rathbone, 10 Pick. 1. 

2. (Withdrawing plea.) The Court have power to allow a plea 


re) 
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in bar puis darrein continuance to be withdrawn after the plain- 
tiff has demurred to it. Rizxford v. Brown, 10 Pick. 30. 

3. (Report of case.) If a judge of this Court refuses to report a 
case tried before him, the full Court cannot interfere ; it is a 
matter within his discretion. Conunonwealth v. Child, 10 Pick. 
252. 

4. (Report of case.) It is not incumbent on a judge to report his 
charge to the jury in extenso, but only as to such points as are 
made the ground of objection. Jb. 

PRESCRIPTION. 

1. (Right of way.) A right of way by prescription may be ac- 
quired in forty years. Kent v. Waite, 10 Pick. 138. 

2. (Right of way.) Evidence of the adverse use of a way for a 
sufficient length of time, by the owners of a farm and by any 
other persons having occasion to use it, will sustain the allega- 
tion of a prescriptive right in the owners of the farm, notwith- 
standing it shows a right by custom in other persons. 0. 

PRINCIPAL AND SURETY. 

1. (Giving credit to principal.) Where, according to the usage 
of a bank, a note of principal and surety payable in sixty days 
was renewable by the payment of twenty-five per cent. at the 
expiration of that time, without a new note being given, and if 
the principal aided the operations of the bank in a certain man- 
ner, the credit was continued from time to time on his paying 
the interes€ in advance, it being understood that if the bank 
should want money, the note might be collected before the ex- 
piration of the credit thus obtained; it was held, that such en- 
largement of the credit would not discharge a surety, for that 
the bank did not disable itself to sue the principal at any time. 
Blackstone Bank v. Hill, 10 Pick. 129. 

2. (Application of payments.) Where a creditor recovered one 
judgment on several notes, some of which were made by the 
judgment debtor alone, and others were signed also by a surety, 
and took out an execution which was satisfied in part by a levy, 
it was held, that he could not appropriate this payment solely to 
the notes not signed by the surety, but that all the notes were 
paid proportionably. Jd. 

3. (Property assigned to surety.) Where property was assigned 
by the principal in a promissory note, to a surety, to be applied 
in the first place to indemnify the surety against his liability, 
and the surplus to be paid over to a creditor of the assignor, it 
was held, that the surety’s obligation to pay the note was not 
increased by the assignment. Jb. 
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SEISIN AND DISSEISIN. 

1. The declaration of one having title to land, that it was occupied 
by his mother, and that he lived on it and cultivated it for her 
as her property, are irrelevant to prove a disseisin by her, for 
they show that she occupied with his consent. Oakes v. Marcy, 
10 Pick. 195. 

2. (Entry by reversioner.) A reversioner is not obliged to enter 
during the life of tenant for life, for a disseisin of such tenant 
or a forfeiture for waste, but a new right of entry accrues to 
him at the death of such tenant. Tilson v. Thompson, 10 Pick. 
359. 

STATUTE. 

(Cumulative remedy.) The St. 1815, c. 111, vests in the town of 
M. the right of disposing of the privilege of taking alewives in 
a river within the limits of the town, and enacts, that persons 
obstructing the passage of the fish shall be liable to a certain 
penalty. It was held, that the remedy prescribed by the statute 
was cumulative, and that an action on the case at common law, 
might be maintained by the vendee to whom the privilege had 
been sold by the town, against any person obstructing the pas- 
sage of the fish. Barden v. Crocker, 10 Pick. 383. 

TENANT IN COMMON. 

(Disseisin.) Where the owner of an undivided part of a parcel of 
land gave a deed of the whole parcel, and the grantee entered 
under the deed, and afterwards a creditor of the grantee levied 
upon the whole parcel and entered under his levy, claiming to 
be the sole owner of the land, it was held, that the co-tenant 
of the maker of the deed was disseised. Bigelow v. Jones, 10 
Pick. 161. 

TRESPASS. 

1. (By owner of goods after sale.) An action of trespass de bonis 
asportatis is rightly brought in the name of the person who was 
the owner of the goods at the time of the trespass, although he 
may have sold them before the action was commenced. Boynton 
v. Willard, 10 Pick. 166. 

2. If the vendee brings such action in the name of the vendor 
without authority, the defendant should make the objection at 
the first term. Jb. 

3. (Judgment in trespass bars trover.) A judgment in such action 
prosecuted for the benefit of the vendee, would be a bar to an 
action of trover subsequently brought by the vendee in his own 
name. Jb. 

4. (New assignment.) ‘The plaintiff in an action of trespass, 
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having alleged in two counts respectively two acts of trespass, 
to which the defendant pleaded a justification, new assigns a 
trespass, which he avers to be different from those justified, and 
the defendant pleads the general issue to the new assignment. 
Held, that the plaintiff was bound to prove a different trespass 
from those justified; and that he could not sustain the action 
by proving the trespass mentioned in one of the original counts, 
on the ground that the plea in justification was insufficient; 
for if it was insufficient, he shou!d have traversed it or demurred. 
Ib. 

WAY. 

1. (Way appurtenant.) Land was given ‘ for the use of a parish 
for highways, &c. and also to accommodate the neighbors that 
live bordering on said land for their more convenient coming 
at and improving their own lands and buildings; to remain un- 
fenced forever; never to be disposed of to any other use, with- 
out the consent of every freeholder in the parish;’ and the 
parish granted land ‘bounded all round by the land given to 
the parish for particular uses,’ as above mentioned. It was 
held, that this was not mere description, but an implied cove- 
nant that the common land should remain open, unless it should 
be enclosed with the consent of every freeholder in the parish. 
Emerson v. Wiley, 10 Pick. 310. 

2. (Non-user.) A right of way is not lost by a non-user for any 
period less than twenty years. Jb. 

See Prescription; MILs. 


[Nore. We are obliged to defer the digest of Ohio Condensed Reports 
and 3 Rawle to our next number.] 











SHORT REVIEWS. 





What are Courts of Equity? A Lecture delivered at King’s Col- 
lege, London, April 6, 1832, by J. J. Par, Esq., the Profes- 
sor of English Law and Jurisprudence. London. 1832. 


The distinction between Law and Equity is not readily appre- 
hended. ‘This arises, in part, from the intrinsic difficulty of the 
subject, but more, from the loose and incorrect notions to be found 
in those works which treat of it. Ask a well-educated lawyer, 
who has never had occasion particularly to inform himself of the 
nature of the rights determined and remedies administered in 
chancery, what a court of equity is, and he will probably promptly 
answer, in the prescriptive words which go back beyond the 
memory of man, that it is a court of conscience, wherein the 
rigor of the common law is abated and justice administered secun- 
dum equm et bonum. And there is good reason for such an an- 
swer. It is found in most of the books, from the earliest specula- 
tions in the Doctor and Student down to the late work of Mr. 
Hovenden on Frauds, and for aught we know some work later 
still. We refer the reader, for confirmation of this remark, to 
Hinde’s Practice, 1; Legal Judicature in Chancery, 8; Harri- 
son’s Practice, 1; Barton’s Suit in Equity, 16; Butler’s Remin- 
iscences, article Equity; Principles of Equity by Lord Kaimes — 
passim ; Jacob’s Law Dictionary by Tomlins, article Chancery; 
Johnson’s Dictionary, word Chancery. Dr. Johnson copied his 
definition implicitly from Dr. Cowell, who lived in the days of 
Ellesmere and Coke, when the principles of equity were unsettled 
and an equity lawyer was looked upon by all the cultivators of the 
common law, as a sort of caput lupinum. The Encyclopedia 
Metropolitana — a large and able work — now in process of pub- 
lication in London, under the article Chancery, contains a defini- 
tion full of all the mistaken notions to be found in the books to 
which we have referred. The article commences with the follow- 
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ing sentence. ‘The court of chancery is a court of equity and 
conscience, which moderates the rigor of the common law courts, 
the judgments of which are founded on the strict letter of the law, 
equity, considering rather the intention than the words of the law, 
and being the correction of that wherein the law, by reason of its 
universality is deficient.’ Sir Thomas Smith, in the short chapter 
on Chancery in his Commonwealth of England! —valuable to 
the antiquarian lawyer — after describing the court of chancery, 
as it was in his day, endowed with that discretionary authority 
which belonged to the Roman Pretor, adds that it was called ‘ of 
the common people, the court of conscience.’ Since his day, the 
term has passed from the mouths of the ‘ common people,’ to those 
of lawyers, authors and lexicographers. 

The responsible name that has given currecy to much of the 
error as to the nature of equity, was Lord Kaimes, — 2 man, con- 
fessedly, of genius and elegant accomplishments, — but who has 
shown, in his consideration of the distinction between law and 
equity, that extreme inaccuracy, which Sir Wm. Scott observed” 
in his statements with respect to the ancient canon and the mo- 
dern English law, and which, in the opinion of that great man, 
tended not a little to shake the credit of his representations of all 
law whatever. The language of Lord Kaimes could hardly have 
been correct, if applied to the court of chancery in its very earliest 
days, when under the government of ecclesiastics or courtiers ; 
and how widely incorrect, when applied to that court, whose 
modes of procceding and principles of judgment had been framed 
and set in order by the creative mind of Nottingham, and admin- 
istered, for a long series of years, with a strict regard to settled 
rules, by the practical sense of Hardwicke. The reader will find 
some of Lord Kaimes’s errors ably corrected by Blackstone in his 
commentaries,* who himself has fallen intoothers.* Yet notwith- 
standing the correction, the errors still circulate and ‘ deceive 
more men.’ 

There were two principal differences between courts of law and 
equity, pointed out by Lord Kaimes,5—first that it was the pro- 
vince of a court of equity to correct or mitigate the rigor and 
what may be called the injustice of the common law; and second, 
that a court of equity decided according to the spirit of the rule 


1 Lib. 2, cap. 12. 

? 2 Haggard’s Const. Rep. 92, Dalrymple v. Dalrymple. 
33 Black. Com. 430. 4 Thid. 436, 451. 
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and not, as a court of law, according to the letter. Both of these 
positions are erroneous; the first, as it asserts directly what is not 
true ; and the second, because with an unaccountable ignorance 
of the principles which govern courts of law, it raises a distinction 
between them and courts of equity, where, in fact, none exists, 
neither being tied to the letter of the law, and both being equally 
bound by its clear intent. 

As to the first of these positions; ‘correcting the rigor of the com- 
mon law,’ is a phrase, which may be justly objected to, as having 
much of that indefiniteness, so characteristic of the greater part of 
what has been written upon chancery. But understanding it, ac- 
cording to the probable meaning of those who use it, we may say 
that the court of chancery has no such power, and also add our 
own opinion that such power, if possessed, would justly authorize 
many of the vain charges made against this court. ‘The rules of 
law may, in certain cases operate inequitably, and conseqently 
work hardship, yet, if it appear, upon a fair construction, that 
such instances are within the rule of law, it is impossible for a 
court of equity to afford relief.1~ By the old common law, still 
subsisting in England, land devised or descending to the heir is 
not liable for the simple contract debts of the devisor or ancestor; 
but no court of equity has ever interfered to abate this rigor in 
behalf of an unfortunate creditor. Many examples might be 
given like this. ‘They will be found in Blackstone. The truth 
is, all correction or mitigation of the rigor of the common law, to 
use the language furnished us, must proceed either from the 
silent action of time, which shall operate a modification, or from 
express legislative interference. Any judicial interference would 
be nothing more nor less than ex post facto legislation; for it 
would settle a rule for cases that had already occurred. 

It is difficult to conceive how a man who lived in the days of 
Lord Mansfield, and dedicated his work to that great judge, 
could have fallen into such an error as appears in the second posi- 
tion of Lord Kaimes, above recited. Courts of equity and courts 
of law both concur in interpreting all laws according to the clear 
intent of the framers, secundum mentem claram legislatoris.2 Be- 
sides, following each those technical rules, resorted to when per- 
haps, what may be called the natural principles of interpretation, 
fail in clearly determining the meaning of the legislator, and 
which, in Lord Bacon’s language, when it is difficult to find out 


1 Reeve’s Dom. Rels. 380. 
2 Grotius de Aquit. § 11 
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the sense, give the sway of the mind one way or the other, they 
both take into consideration the spirit of the law and the mischief 
it was intended to remedy, and leaving the strict letter endeavor 
to find out what application of it, its original framers would have 
made to the case in hand. It often happens that cases arise ob- 
viously within the object of the law, but not falling under its strict 
letter; and again others occur, falling under its strict letter, but 
not coming within its clear object. And this is unavoidable; for 
legislators, when they enact laws, can only embrace within their 
view a finite number of cases, whereas the possible number, which 
may need the application of the laws, is infinite. It is not in the 
power of any legislature to foresee all those new combinations of 
circumstances, differing from one another in some single slight 
element, which the changing variety of human transactions is 
perpetually presenting, or even if he were able to foresee them, 
accurately to pre-appoint the rule for their government. Here 
then is a large body of cases for which the text of the law furnishes 
no rule. But the principles of common sense and justice, called 
by some equity, though not that technical equity administered by 
courts of that name, step in ‘like a nursing mother,’ and give 
that interpretation to the text which shall effectually secure justice 
to all who come within its reasonable intendment. It is thus we 
frequently say, that a case comes within the equity of a statute, 
though it is out of its letter, and so it is within its letter, though 
out of its equity. Such are the principles of interpretation, which 
are equally resorted to in both courts. 

We know not where to refer for so many inaccuracies on any 
subject, as are to be found in Lord Kaimes’s Treatise on the 
Principles of Equity. The two that we have considered are but 
samples, selected on account of their importance, (and as they are 
probably familiar to the reader,) of the erroneous views taken by 
this talented man, of the distinctions between the two kinds of 
courts. It must strike every one that, with errors so fundamental 
as those pointed out, it would be impossible for him to present any 
thing approaching to a trustworthy account of his subject. In- 
deed, we cannot turn over a page of his work without falling upon 
expressions and propositions founded entirely in the strangest 
misconception of the prevailing differences between law and 
equity. It were vain to examine our judicial tribunals to find the 
original of the picture drawn of a court of equity ‘whose powers 
are boundless,’' and which entertains ‘claims of a less steady 
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and permanent nature than those at common law,’ and which has 
‘powers in effect the same that were assumed by the Roman 
Pretor from necessity, without any express authority.’ After all, 
one cannot but be struck with the ingenious fabric which Lord 
Kaimes has raised. His workwill be read as a specimen of good 
composition and refined speculation, though it may no loager be 
referred to for assistance in determining those important Jand- 
marks which run along the bounds of two great provinces of juris- 
prudence. The loose definitions of a court of equity have a great 
tendency to nourish the common belief that it is a court not bound 
by precedent, or less strictly so than courts of law. In the early 
days of the court of chancery, equity was, — what half the world 
now think it is, — not a system of rules applied to certain definite 
and peculiar subject matters, and furnishing definite and peculiar 
remedies, but something over and above the common law, residing 
chiefly in the breast of the chancellor, and resorted to in those 
cases wherein no remedy was afforded by the common law, the 
remedy afforded was defective, or its execution defeated by high- 
handed violence. A late examination of the early records relat- 
ing to the court of chancery throws much light upon the origin of 
this jurisdiction. It appears that the celebrated writ of subpana 
was not first devised to enforce the duties of trustees, who held 
lands, as we find in all our books, but, in the language of Sir 
James Mackintosh, who is our authority for this statement,’ for 
cases of an extremely different nature, where the failure of justice 
in the ordinary courts might ensue, not from any defect in the 
common law, but from the power of turbulent barons, who in 
their acts of outrage and lawless violence bade defiance to all 
ordinary jurisdiction. In many of the early cases, the interference 
of the chancellor is claimed on the ground of the age and poverty 
of the complainant, or of the power and even learning of the sup- 
posed wrongdoer —topics, says Sir I. M., addressed to compas- 
sion or at most to equity in a very loose and popular sense of the 
word. But the jurisdiction was not long on this footing. It is 
impossible that any tribunal should long exist in a nation where 
there is a moderate degree of freedom and intelligence, such as 
there have always been in England, without some fixed rules of 
dispensing justice. There were already courts in England, bound 
by the strictest rules and looking to established precedent in all 
their doings. Though the chancellors might not go to these for 
principles of decision, still they could not but feel their influence 


' Cab. Cyclo. British Statesmen. Life of Sir Themas Moore, 52 








232 Short Reviews. [July, 


in favor of settled forms. Besides, a decision when once made in 
their own court naturally became a guide in the determination of 
other cases, presenting a similar state of facts, and was more or 
less authoritative as a precedent, according as the facts for its 
application agreed more or less with those out of which it origin- 
ated. In proportion, also, as the business of the court increased, 
the chancellors themselves, desirous to escape from the responsi- 
bility of individual judgments on all occasions, would have recourse 
for assistance to previous decisions and thus voluntarily help to 
circumscribe their own powers. ‘That what is suggested above 
had any influence in the formation of the present system of equity 
is rather matter of speculation than of history. Before the time of 
James Ist, we have but few memorials from which we may ascer- 
tain its progress and mark the gradual steps by which the chan- 
cellor lost that discretionary power which he at first possessed. 
The following paragraph is from a tract entitled ‘ The Abuses and 
Remedies of Chancery by Mr. George Norburie,’! and probably 
composed soon after the fall of Lord Bacon and the promotion of 
Bishop Williams to the great seal. It is curious as showing the 
unsettled state of equity at that time, and also the disposition on 
the part of the same chancellors to look after precedents. 

‘Some judges,’ says Mr. George Norburie, ‘when they seem 
doubtful what to determine in a cause, will be inquisitive after 
precedents ; which I cannot conceive to what purpose it should 
be, unless that being desirous to pleasure a friend, and the matter 
being of that nature that they are ashamed to do it, they would 
fain know, whether any before them have done so ill as they in- 
tend to do. For do they think that if any other have done the 
like, it is a sufficient warrant for them therefore? Surely no! 
But every judge taking upon him that weighty calling, ought to 
direct his orders secundum allegata et probata, and according to 
the rules of good conscience, guided by the word of God and 
upon certain knowledge of the laws of the realm agreeable there- 
unto ; and so to divide between law and equity, that for the par- 
ticular of any private person no violence be offered to the law; 
and not to be led like a bear by the nose after other men’s exam- 
ples, which, if it were admitted, there is no injustice, how gross 
and palpable soever, but by this means might easily be excused.’ 

Previous to the composition of Mr. Norburie’s tract, the famous 
controversy had taken place between Ellesmere and Coke, as to 
the power of chancery in giving relief against judgments at com- 
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mon law, in which this power was established by express deter- 
mination of the king.’ The king’s counsel, at the head of whom 
were Francis Bacon and Henry Yelverton, in giving their opinion 
to James, say, that ‘ matter of precedent was greatly considerable 
in this case, and that they have been attended by the clerks of 
chancery with the precedents of that court, &c.’ And James, in 
the conclusion of his judgment, declared his will and pleasure to 
be, ‘that the whole proceedings therein, by the decrees formerly 
set down, be inrolled in chancery, there to remain of record, for 
the better extinguishing of the like differences and questions that 
may arise in future times.’ From this we may learn that prece- 
dents had begun to be relied on, at the time when Mr. Norburie 
thought that to follow them, was ‘to be led like a bear by the 
nose after other men’s examples.’ Perhaps the manner in which 
courts of equity gradually became bound by precedents, their 
whole character being thus changed, was not unlike that by which 
the lords became bound by the customs of their manors, so that 
those estates, at first held by their tenants, at mere will, at last 
grew into a permanent property, under the name of copyholds, 
subject to be defeated only by non-performance of those services 
which immemorial custom had established as the tenure upon 
which they should be held. 

It is to the vulgar errors on the subject of courts of equity, upon 
which we have been observing, that is to be attributed much of 
that prejudice which exists against them. Arcanus hinc terror, 
sanctaque ignorantia.” No stranger instance could be given of 
the inveteracy of error, than is to be found in the pertinacity with 
which these are still clung to. ‘The gibe of Selden, uttered in the 
levity of table-talk, is remembered and quoted, where the simple 
truth, of course, without any of the smartness of wit, is never heard, 
or, if heard, is straightway forgotten. ‘Objections are frequently 
raised against the establishment of a court of equity, on grounds 
which could have been valid only two centuries ago. ‘The old 
watch-words are repeated which were used with such effect in the 
days of Coke, and which, with happy success, contributed to drive 
the chancellor within those barriers of precedent where he is now 
limited. They are now, however, entirely out of time. It is as 
if we were to be disturbed in our secure habitations by one of 
those cries which not unfrequently awakened the sleep of the first 
settlers. 


' 1 Co. t1, Jurid. 53. 1 Ch. Cases, 288. 
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We are under obligations to Professor Park for his Lecture, 
because it is a plain and bold statement of the leading distinctions 
between courts of law and equity; and we cannot but think, will 
have an influence in hastening the passage of the loose and inac- 
curate notions on this subject to that limbo 

Of all things transitory and vain,— 

there to consort with such vulgar errors, as have had their day 
and been gathered to their home, thence only to be drawn forth, 
as toys for the amusement of the profession ; —as, that every per- 
son born at sea was supposed to belong to the parish of Stepney 
—that leases of 999 years were made, because it was believed that 
a term of 1000 years would have amounted to a freehold —that 
a man who married a woman in her shift, received her free from 
debt, and such like ‘trumpery ;’ the last of which notions, a judge 
of Pennsylvania, in nowise remarkable for gravity, publicly cor- 
rected from the bench.’ 

Professor Park has introduced into his lecture, ina very flattering 
manner, an extract from the article in the Encyclopedia Ameri- 
cana, on equity, written by Judge Story. We may add that we 
know not where to refer the reader for so simple and intelligible 
a view of the doctrines of equity as will be found in that short 
sketch. It is matter of congratulation that the Encyclopedia 
Americana should be so correct on a subject upon which there is 
so much error afloat. Let the reader, after perusing Judge Story’s 
article, turn to that in the Encyclopedia Metropolitana, to which 
we have already referred. 


‘Gentlemen, the editors of the Encyclopedia Americana, now 
in course of publication, a work which I beg to recommend to 
your attention, have stated the real case with regard to what we 
call Courts of Equity, much more accurately than I can find it 
stated in any English law-books, which are all infected with this 
traditional notion of law and equity being essentially different 
systems. 

*“Tn the law of England and the United States (say they,) 
Equity has a different and more restrained meaning. We distin- 
guish our remedies for wrongs, or for the enforcement of rights, 
into two classes: those which are administered in courts of law, 
and those which are administered in courts of equity. ‘The rights 
secured by the former are called legal; those secured by the 
latter are called equitable. ‘The former are said to be rights and 
remedies at common law, because recognised and enforced in 
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courts of common law; the latter are said to be rights and reme- 
dies in equity, because they are administered in courts of equity, 
or chancery, or by proceedings in other courts, analogous to those 
in courts of equity, or chancery. Now, in England and America, 
courts of common law proceed by certain prescribed forms, and 
give a general judgment for or against the defendant. ‘They 
entertain jurisdiction only in certain actions, and give remedies 
according to the particular exigency of such actions. But there 
are many cases in which a simple judgment for either party, 
without qualifications and conditions and particular arrangements, 
will not do entire justice, er @quo et bono, to either party. Some 
modifications of the rights of both parties are required; some 
restraints on one side or the other: and some peculiar adjustments, 
either present or future, temporary or perpetual. Now, in all 
these cases, courts of common law have no method of proceeding 
which can accomplish such objects. Their forms of actions and 
judgment are not adapted to them. The proper remedy cannot 
be found, or cannot be administered to the full extent of the rela- 
tive rights of all parties. Such prescribed forms of action are not 
confined to our law. They were known in the civil law ; and 
the party could apply them only to their original purposes. In 
other cases he had a special remedy. In such cases, where the 
courts of common law cannot grant the proper remedy or relief, 
the law of England and the United States (in those states where 
equity is administered) authorizes an application to the Courts of 
Equity, or Chancery, which are not confined or limited in their 
modes of relief by such narrow regulations, but which grant relief 
to all parties, in cases where they have rights, ex @quo et bono, 
and modify and fashion that relief according to circumstances. 
The most general description of a Court of Equity is, that it has 
jurisdiction in cases where a plain, adequate, and complete remedy 
cannot be had at law —that is, in the common law courts. The 
remedy must be plain; for if it be doubtful and obscure at law, 
equity will assert a jurisdiction. So, it must be adequate at law; 
for if it fall short of what the party is entitled to, that founds a 
jurisdiction in equity. And it must be complete—that is, it must 
attain its full end at law; it must reach the whole mischief, and 
secure the whole right of the party, now and for the future ; — 
otherwise equity will interpose, and give relief. The jurisdiction 
of a court of equity is sometimes concurrent with that of courts of 
law; and sometimes it is exclusive. It exercises concurrent juris- 
diction in cases where the rights are purely of a legal nature, but 
where other and more efficient aid is required than a court of law 
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can afford, to meet the difficulties of the case, and ensure full 
redress. In some of these cases, courts of law formerly refused 
all redress, but now will grant it. But the jurisdiction having 
been once justly acquired, at a time when there was no such re- 
dress at law, it is not now relinquished.” 

‘Such, Gentlemen, is the account given of the matter by these 
American editors; and I would strongly advise you to fix this 
view of the subject in your minds, as an antidote to those vague 
no-meanings, which you will find in your own books; as, for 
instance, where you are told by Mr. Hovenden, in the introduction 
to his very useful Treatise on Frauds, that ‘‘ Equity, or natural 
justice, is the rule by which, where positive law is either silent, 
defective, or not clearly defined, the decisions of the Court of 
Chancery are guided ; and in all new cases, the conscience of the 
judge who presides in any branch of that court, must of necessity 
be the standard by which justice is measured.” Now, when law 
(that is, the rule of law) is either silent, defective, or not clearly 
defined, it is just as much the business of the Common Law judge, 
as it is of the Chancery judge, to supply that silence, that defect, 
or that want of definition ; and I should like to know what the 
volumes of Reports at Common Law, which every year adds to 
our libraries, are to be considered, if they be not the records of 
that very operation of supply constantly in action. And with 
regard to what Mr. Hovenden calls new cases the conscience of 
the judge at common law is quite as much concerned as the con- 
science of the judge in equity is, when a new case arises, (that is, 
a case not within the range of the existing rules or analogies, ) 
to take care that his decision is consonant to the justice of the 
case.’ 


We extract the following paragraph on account of the lively 
manner in which it illustrates the difference between a decree in 
a court of equity, and a judgment in a court of law. 


‘It has been said, even by so high an authority as Mr. Bell, 
that there is still more discretion to be exercised in courts of 
equity than the common law allows. I have doubts of the truth 
of this proposition. It is true, it is discretional in courts of equity 
to grant some species of relief, — as, for instance, relief against 
forfeiture, &c. So, also, it is discretional in courts of law to 
grant criminal informations, and various other matters. It is in 
general the business of common law judges simply to decide the 
rule of law, — which done, there is an end of the matter, as far as 
they are concerned, and the process follows of course ; while the 
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business of the equity judges is more often the dealing out, modi- 
fying, and combining the remedies, so as to do justice between a 
number of parties, — an operation evidently involving intention 
and individual dexterity. As I have elsewhere remarked, a ver- 
dict or judgment is like a fixed pipe, which can only inject water 
in one course, while a decree possesses the power of the hose or 
flexible pipe, which is directed by turns from side to side, till 
every kindling spark of litigation is extinguished. For this I 
may appeal to any one practically acquainted with the compli- 
cated and multifarious operations daily performed by decrees; 
the almost magical processes by which order is there drawn out of 
confusion, in the arrangement of the most embarrassed affairs and 
the most involved interests; the variety of parties to which they 
address themselves; the vast number of events, — past, present, 
and future — which they embrace and provide for; and the plastic 
power with which, from their executory and directive character, 
they apply themselves to every successive novelty of combination.’ 


Professor Park shows himself, in this lecture, to be a man of 
liberal accomplishments and elevated views. He refers with evi- 
dent familiarity to the traits of continental jurisprudence, as well as 
to the doctrines of the common law. As might be expected, he 
shows a strong interest in the advancement of the law. And 
here is a bond by which we would fain acknowledge ourselves 
connected with him, and on account of which we cannot but sin- 
cerely wish that his labors in the honorable office which he fills, 
may be crowned with success. c. 8. 
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